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Let’s Bring Regulation To Date 


By Honorasie Ricwarp F. MitcHeuu, Chairman 
Interstate Commerce Commission 


Today I want to discuss with you my views on regulation. They are 
my own individual views; I speak for no one else. Some 30 years 
ago the railroads of this nation had an absolute monopoly in the trans- 
portation field. Frankly, they were a little highhanded and took ad- 
vantage of their position. As a result the Congress passed certain laws 
in order to protect the people, and the Commission interpreted those 
laws in the light of the prevailing situation, to wit, the monopoly of the 
railroads. Those laws of 30 years ago are still upon the statute books, 
but in that 30-year interval there has been a complete change in the 
transportation industry ; it is now a highly competitive business. Where 
we found the rails alone 30 years ago, today we find a great trucking 
system covering all parts of this country of ours, rendering service 
everywhere; a bus system that goes out on the highways and operates 
at a low cost; the water carriers who operate in certain parts of the 
country ; and now the airplane which is capable of transporting people 
by the thousands from New York to California, and to all other parts of 
the country, in the short space of a few hours. The only means of 
public transportation which increased the number of passengers carried 
last year was the airplane. The rails and the busses lost passengers. 
Competition? I know of no field in which there is keener competition 
than that of transportation. 

But in the face of this change in transportation—from a monopoly 
to a competitive system—I find that regulation has not changed. Today 
regulation is practically the same as it was 30 years ago. But, I say to 
you, regulation must change. The old rules are as much out of date 
as the horse and buggy. We in America are for the competitive system. 
The rails alone could not furnish the transportation which this country 
needs, and we are fortunate indeed that we have a growing trucking 
industry that is efficiently and ably providing a great part of the public 
transportation. Many say that if the rails gave better service and had 
faster trains they would be able to compete. Better service and better 
equipment would help, but there is no way that the rails could possibly 
compete with the speed of the airplane today in carrying passengers, 
and perhaps tomorrow in carrying freight. We are for competition, 
but competition means equal opportunity for all. All must be regulated 
alike. 

Not long ago while traveling on one of the better trains from 
Washington to Chicago, it was my good fortune to meet and visit with 
a man experienced in the railroad industry and an outstanding business 
man. The train was twisting, turning sharp curves, and climbing steep 
grades through a mountainous section of the country. As he looked 
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out the window this gentleman remarked that the railroads of the nation 
must expend huge sums in the next few years straightening their right- 
of-way, eliminating curves and grades, and tunneling through mountains 
where necessary ; that speed was the important and essential thing; that 
the rails must shorten the schedules between cities, not only of passenger 
trains but of freight trains; that it could be done and must be done if 
the rails are to maintain their position in the competitive field of trans- 
portation; and that the eastern railroads must rebuild their yards— 
they are too large, not properly equipped, and fail to meet the needs 
of today. He went on to express some very lovely ideas and outline 
vast improvements which should be made. Well, as he told his story 
a disagreeable thought came to my mind. After all, these improvements 
would have to be paid for, and where was the money coming from? 
Finally, I said, ‘‘You have some marvelous ideas. It would be a great 
thing for the rails of the nation if these improvements could be made. 
What is your idea of the cost of all these improvements?’’ Without a 
minute’s hesitation he replied, ‘‘Twenty billion dollars in rebuilding 
the right-of-way in the next 10 years. Two billion dollars a year. And,’’ 
he added, ‘‘the railroads would also need large sums of money for better 
and more adequate equipment.”’ 

This gentleman went on to say that the great corporations of 
America are manned by executives with great vision. They have built 
their huge plants with the thought of tomorrow; up-to-date plants with 
the latest equipment able to produce a better finished product. ‘‘For 
example,’’ he said, ‘‘if they were operating the railroads, how long do 
you suppose the executives of General Motors would permit the trains 
to continue to climb these steep grades and twist around these sharp 
eurves?’’ When he mentioned General Motors that is where I entered 
the picture. ‘‘But,’’ I replied, ‘‘there is a difference, an important one, 
between General Motors and the railroads of the nation. General Motors 
is not a regulated industry and the railroads are. You cannot compare 
a regulated industry with one which is not regulated. 

Let me give you a theoretical example. General Motors had an old 
plant out in Detroit where they manufactured the one-cylinder Cadillac. 
Looking out over this audience I do not believe many of you can 
remember when the one-cylinder Cadillac was so popular. Believe it 
or not, I ean. The President of General Motors came into his office 
one morning at 11:00. It was not long before his comptroller entered 
with some papers in his hand and said, ‘‘Mr. President, we are losing 
money operating the one-cylinder Cadillac factory building. It was 
built 40 years ago and our engineers, machinists and other experts tell 
us that it cannot be successfully operated now because it is out of date.’’ 
The president of General Motors replied, ‘‘Call the experts in here. 
We can’t afford to operate one of our factories at a loss.’’ In came the 
heads of the engineering department, the accounting department, and 
the construction forces. The president asked each one of them, ‘‘ Have 
you examined this factory? Is it your view that it can’t be successfully 
operated at a profit?’’ And they all replied, ‘‘Yes, that is true.’’ 
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Without hesitation the president of General Motors ordered, ‘‘Tear it 
down.’’ And, at one o’clock that afternoon the employees of General 
Motors were engaged in tearing down that one-cylinder Cadillac factory. 

In about the same year that General Motors built that one-cylinder 
Cadillae factory, a railroad built a branch line of approximately 70 
miles out in my country, the middle west. A coal deposit was found 
at that spot and the railroad believed that branch line could operate 
profitably by hauling coal. For twenty years it did, and then unfortu- 
nately they ran out of coal. For the last 20 years the branch line, which 
cost the railroad approximately the same amount of money as did the 
one-cylinder Cadillac factory, has been losing money and the taxes have 
been increased. At the time the railroad filed an application with the 
Commission for abandonment of that branch line, it showed a loss of 
over $200,000 a year in the operation. The president of the railroad 
knew that the branch line should be abandoned just as well as the 
President of General Motors knew that the one-cylinder Cadillac factory 
should be torn down. But the people of the community through which 
the branch line operated wanted the railroad continued. They did not 
particularly need it, but they had an attachment for it. A hearing 
was demanded and held, and the abandonment case went on for several 
years. The railroad suffered losses of over a quarter of a million dollars 
in operating that short branch line during that period. That is the 
difference between regulated industries and those not regulated. One 
week to tear down the one-cylinder Cadillac factory of the unregulated 
industry—three years to abandon the track of the regulated railroad. 

What about rates? General Motors fixes its own price on its com- 
modities, and that price is one which will return a profit. That is what 
we Americans believe in—the profit system—and the profit system should 
apply to regulated industries as well as to non-regulated industries. 
But, the rails must file tariffs setting forth the rates. If anyone protests 
our Suspension Board may suspend the tariffs. I have in mind a case 
which came before us a few weeks ago, a commuter fare case. It involved 
an increase in commuter fares and no one would deny that the railroad 
needed the increased rate. Protests were filed; dozens of them. (And 
you know that quantity seems to impress a lot of people, especially down 
in Washington.) As a result of those protests our Suspension Board 
suspended the increased commuter rates. It was only by a vote of two 
to one that Division 2 overruled the Suspension Board, and later on 
appeal the Commission refused to suspend. This was something new in 
the history of the Commission, since I have been there, to refuse to 
suspend a commuter fare increase. 

What about wages? General Motors and other non-regulated indus- 
tries can negotiate with their employees, as they should, to arrive at a rate 
of pay and rules for working conditions satisfactory to both employer 
and employee. A short time ago the newspapers of the nation carried a 
story that United States Steel, one of our largest corporations engaged 
in the important work of manufacturing steel, had entered into an 
agreement with its hundreds of thousands of employees, granting wage 
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inereases. I know nothing about that labor dispute, nor the amount 
of the wage increase. That, of course, was a matter for the United States 
Steel and its employees, and it was a fine thing for the country that they 
were able to negotiate and to reach a satisfactory settlement. But, on 
the following day, United States Steel announced through the same 
newspapers that it was increasing the price of the product manufactured 
$3.00 a ton. This increase, it was explained was necessary to cover the 
increased costs of the labor settlement. United States Steel had a right 
to do that. 

But suppose that United States Steel had been a regulated industry 
as are the trucks, the busses, the rails and the water carriers. They 
cannot increase the price of the product they sell—to wit, service— 
without first securing the consent of the Interstate Commerce Com- 
mission. The record of the past shows that it takes months, even years, 
to secure this consent. The delay in giving consideration to and the 
granting of increased rates to common carriers, both rails and trucks, has 
cost these common carriers hundreds upon hundreds of millions of 
dollars. There is no known way of getting that lost money back; it is 
gone. 

Time will permit me to mention only a few of the changes in regu- 
lation which, it seems to me, must be made to assist the common carriers 
of the nation—both trucks and rails—to produce a fair return upon 
invested capital. Why do I say, ‘‘must be made’’? If you will look at the 
reports of your eastern railroads you will find that one railroad, with an 
operating revenue of $527 million, lost over $5 million in the first 9 
months of this year. And that was only accomplished by discharging 
over 26,000 employees, many of whom were engaged in the work of 
maintaining railroad equipment and right-of-way. But they had to be 
discharged because the railroad did not have the money to pay them. 
A few weeks ago that same railroad discharged 300 of its 400 employees 
at a certain diesel plant. The next day the telephone in my office was 
ringing. Senators and Congressmen from that state were calling. They 
wanted those men put back to work. One of them said, ‘‘You know 
that they cannot properly maintain those diesels without employees to do 
it.’’ I looked up the report of that railroad. Its gross revenue had 
fallen off $10 million in the previous month. I told the Senator that it 
was absolutely necessary for that railroad to cut employment because 
its revenue had fallen to such a point that it did not have the money 
to pay its employees. 

Another of our great railroads has just reported $639 million gross 
revenue on its first nine months of operation this year; yet it made 
a profit of only $139,000. It also has discharged over 25,000 employees 
in the last nine months, not for lack of work but because the money 
was not available to pay them. 

I am advised by the presidents of both railroads that they expect 
to be in the black by the end of the year, but the black is going to be 
accomplished the hard way, both for the employees discharged and the 
transportation system which will not be properly maintained because of 
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lack of funds. It is estimated that all of the railroads of the nation 
will make only about 3 percent this year upon invested capital. I 
would hate to hear what the presidents of United States Steel, Standard 
of New Jersey, Shell, National City Bank, or any other great corporation 
of America would say if their industry were only making 3 percent 
upon invested capital. 

This is the story of a regulated industry under existing regulatory 
laws and interpretations thereof. We hear many say that the railroads 
are losing business because they are not furnishing the service. I have 
no doubt that the railroads could give better service and have better 
equipment, although the sum of $6,800,000,000 has been invested for the 
betterment of existing equipment since January 1, 1946, and over $3 
billion has been expended by the railroads on roadways and structures. 
This makes a total investment in improvements since January 1, 1946, of 
almost $10 billion. 

I believe that the rails must meet the competition which confronts 
them. I also believe that the segment of transportation which can 
furnish the best service is entitled to the business, be it the trucks, the 
water carriers or the rails. But I want the regulatory laws to be the 
same for all the segments of the transportation industry. I advocate 
this for the sole reason that if regulation is changed and all branches 
are put under the same regulatory rules it will be possible for you, the 
shipper, to receive better service at a lower cost. 

The other day I noticed a report in the paper covering a press 
conference with Mr. Louis Wolfson, I do not know Mr. Wolfson, but his 
name occupies a great deal of space in our Washington newspapers. 
He is the president, and in control of Capital Transit which furnishes 
the transportation for the citizens of the Capital. Mr. Wolfson is also 
engaged in attempting to secure control of Montgomery Ward. During 
the press conference Mr. Wolfson was asked, ‘‘If you get control of 
Montgomery Ward will you milk it as you have been doing to Capital 
Transit?’’ ‘‘No,’’ he replied. ‘‘Capital Transit is a regulated industry 
and the only way you can get a fair return for your stockholders is by 
milking the company.’’ That is the charge made by one of the big 
business men of our country in regard to regulation. 

Now with regard to the passenger deficit. According to our figures 
the railroads lost approximately $700 million last year in the operation 
of passenger trains. Frankly, I do not agree with our figures. I think 
we have overestimated the deficit to some extent, so I have cut it $200 
million and call it a $500 million red figure. That is where the rails 
start, $500 million in the red. That means that each shipper of freight 
must pay a greater charge than would otherwise be necessary in order 
to cover the passenger deficit. How can the passenger deficit be elimi- 
nated? We hear people say that their revenue would increase if the 
rails had better equipment and lower rates. That might be true between 
the larger cities, but the demand for the operation of passenger trains 
no longer exists in many instances. The new means of transportation, 
the automobile, bus, and airplane, have taken the place of the passenger 
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train, and it makes no difference what kind of equipment you have, or 
the speed. However, try to eliminate a passenger train. I know of an 
operation in my home state. The branch line is 207 miles long; one 
train each way, each day. It starts nowhere and goes nowhere. The 
railroad is losing better than $300,000 a year, yet the state is trying 
with all its power to require the continuance of the operation of those 
two trains. 

In a recent abandonment case before the Commission it was advo- 
cated by conservative eastern lawyers, not by some radical outfit from 
the west, that if the Commission permitted abandonment as requested 
it should enter an order directing that the railroad be required to 
pay: (1) the loss to the taxing district, including the school district ; 
(2) the damage caused to the property owners of the entire country 
served by the railroad; and (3) damage to the shippers of the entire 
territory because they might have to pay higher costs. When I asked 
the distinguished and able lawyer who was arguing the case how much 
he thought it might amount to, he replied ‘‘ A million or two.’’ This is a 
new angle. The railroad is not needed, but before you tear up the tracks 
you must pay damages to everyone. 

Who pays for the passenger deficit? There seems to be in the minds 
of some the belief that the railroads and the common carriers have a 
pot of gold out of which losses and deficits are paid. Thus, the commuter 
demands more than he pays for, and the passenger train costs more than 
it produces. No, the railroads have no pot of gold. Every dollar 
expended comes from the pocket of some shipper or passenger. You, 
the shippers, pay that passenger deficit. A very able statistician for 
the coal industry has figures to show that the coal people of the nation 
pay 7 percent more than would be necessary if it were not for the 
passenger deficit. That, of course, is also true of the farmers and other 
shippers throughout the nation. 

I would ask Congress to amend the Agriculture Exemption law 
so as to limit to farmers, livestock raisers, and fishermen, the private 
transportation of their own products. I would limit it to the primary 
transportation from the farm to the market. At present all interstate 
shipment of commodities determined by the Commission to be exempt 
may be carried by any motor carrier without regulation, except as to 
safety provisions. Exempt commodities are increasing. Only lately 
has the court held that dressed chickens are exempt, and reading that 
opinion it follows, in my mind at least, that many packing house products 
may soon be exempt. And now fresh milk in paper containers is moving 
from Iowa to Florida, and citrus fruit moving back. How can a common 
carrier truck compete with these exempt haulers who are not required 
to publish or make public their rate charges? 

I would advocate the repeal of section 22. In Washington there are 
46 places where you can bid for government traffic, and the traffic goes 
to the lowest bidder. In my opinion, there is no reason why the govern- 
ment of the United States, or the Defense Department, should receive 
a rebate or a discount from the tariff rate. It should pay the same 
rate as other shippers. 
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I would eliminate the bulk commodity exemption which, as you 
know, exempts from regulation the carriage of commodities in bulk 
when ‘‘the cargo space of the vessel in which such commodities are 
transported is being used for the carrying of not more than 3 such 
commodities. ”’ 

I have never understood why one department of the government 
has a right to litigate and contest the action of some other department. 
To be specific, why does the Secretary of Agriculture have a right to 
litigate orders of the Interstate Commerce Commission which are made 
after a hearing and in the way prescribed by law. In regulatory matters, 
I would limit to a great extent the participation of the regiment of 
lawyers of the Department of Agriculture. 

I would urge upon Congress the immediate repeal of the excise 
tax on transportation service which, with the exception of oil and 
coal, is 10 percent on passenger and 3 percent on transportation of 
property. The transportation of oil by pipe lines pays 44% percent 
and transportation of coal 4 cents per short ton. These taxes were 
imposed during the period of wartime to discourage the use of passenger 
and freight service. This, as you know, is a discrimination against the 
common carrier, both trucks and rails, and in favor of private carriers 
who pay no such tax. 

The waybill study. It costs the rails and the taxpayers a lot of 
money and many of us doubt that it is worth what it costs. There has 
been a great effort to apply it to the trucks, but they are opposed to 
it and the Commission has not forced this unnecessary expense upon the 
truckers. It should be eliminated as to the rails. 

I was impressed by the following statement made by Mr. Pinkney, 
General Counsel of the American Trucking Associations, Inc., at the 
time he appeared before the entire Commission in regard to the re- 
organization of the Bureau of Motor Carriers: 


‘*You have now consolidated all of your enforcement activities 
into the Bureau of Inquiry. Previously, that Bureau had been 
concerned with the enforcement of Part I matters under the act. 
Its operating philosophy has always been to confine its activities 
to the searching out of unlawful acts on the part of railroads and 
other carriers under its jurisdiction, the collection of evidence 
thereon, and preparation for prosecution. As I understand it, 


it has never acted as an advisory body to effect voluntary com- 
pliance. * * *, ”’ 


I think that our manner of prosecution is all wrong, and it is 
clearly demonstrated by the fact that in the last 7 cases which were 
submitted to juries and the courts a verdict against the Commission’s 
views was sustained in all of them. 

Then, of course, there is the private carrier, and I now step on the 
toes of a lot of you. I want to quote from certain reported remarks 
by my friend, Mr. A. G. Anderson, General Traffic Manager of Socony- 


Vacuum Oil Co., before a meeting of the Private Carrier Conference, 
a. F at 
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‘*You and I are not interested in expanding private carriage 
for its own sake. Our aim is to reduce the amount and cost of 
all transportation our companies require. Goods are produced 
for sale, not for transportation. The less one has to spend on 
transportation, the more efficiently he can deliver his goods in the 
market place, expanding the market to his own profit and that of 
the consumer. 

‘* Additionally, all of us in private carriage are willing and 
even eager to turn our transportation over to public carriage 
whenever a public carrier convinces us he can render the same 
or better service at a lower cost.’’ 


I agree with Mr. Anderson that it is good business for a concern 
to operate and carry its own merchandise when that can be done at 
a lower cost than transportation by the common earrier. But I would 
add that regulation must be so changed that the regulated transporta- 
tion companies, both truck and rail, are permitted to compete with the 
private carrier under the same existing conditions as the private carrier 
is permitted to operate. Unless that is true I am afraid Mr. Anderson 
will never secure a public carrier, truck or rail, which can give him 
better service at a lower rate. 

I am one who believes that we must improve the highways of the 
nation; that a great roadbuilding program is necessary for the future 
of our country. I would leave it to the various states to ascertain how 
that improvement should be paid for. 

There are many other changes in regulation that should be, and 
must be made. Changes in regulation should keep pace with the changes 
in transportation. You and I cannot prescribe rules and laws to regulate 
the transportation industry 20 years from today when it is estimated 
that there will be 65 million passenger vehicles, 20 million trucks, and 
500 thousand busses upon the highways. The economic growth of this 
nation must be built upon transportation ability. The common carriers, 
truck, rail, water and air, are the means of transportation that 20 years 
from today will be handling the great bulk of our transportation. We 
must see that our regulatory practices keep pace with the great advances 
that are sure to be made in transportation. 

But I do not believe that even these changes in regulation, so 
essential and so necessary, will correct the situation that prevails today. 
There must be mergers of great trucking companies, and of railroads. 
There must be, especially in the passenger part of transportation, the 
combining of trains operated by various railroads to eliminate a great 
volume of passenger service not needed at this time. 

My one thought is to so change regulation as to meet the competitive 
situation that now prevails. I am for the competitive system as are 
most Americans. If regulation is fair to all modes of transportation, 
the rails or any other segment of the transportation industry which 
cannot compete upon fair terms must fall by the way. Early in life 
I learned the lesson that you must be able to compete or the business you 
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are engaged in will cease to exist. My father was in the wholesale 
buggy business and our income came from that. He fought the inroad 
of the automobile. I remember how the six of us cheered when Dad 
came home and said that he had been successful in his attempt to have 
the Cemetery Association forbid automobiles to enter the grounds. But 
soon the buggy disappeared and we realized that the automobile was the 
new means of transportation. And so it is today. The present segments 
of transportation, given a fair opportunity, must be able to compete 
with the others. 

Yes, I would bring regulation up to date, but not eliminate it. Let 
no one be misled. I think regulation is absolutely necessary. Eliminate 
all these old laws and interpretations. I am convinced that if there 
were not a regulatory body to control rates it would not be long before 
the various segments of the industry would drive other segments out 
of business. This is true not only between the trucks and the rails, 
but it is also true within the various segments themselves; rail against 
rail, and truck against truck. There is no justification for this war 
which is going on between the rails and the trucks; it should end. 
Neither the rails nor the trucks are ‘‘lily-white.’’ Both segments 
should work to build a better transportation system capable of properly 
serving the nation in peace and in war. 

It is easier to swim with the current than to swim against it. One 
who advocates changes in regulation, as I have, is certainly swimming 
against the current. However, I find others high in government who go 
along with my views. I quote from the speech of Mr. Robert B. Murray, 
Jr., Under Secretary of Commerce for Transportation, on September 
15, 1954, as reported by the Traffic World: 


‘* All of us are aware of the fact that the days when the railroads 
were the sole or completely dominant form of transportation have 
long since passed. Today’s transportation is widely and intensively 
competitive. Federal transportation policy must be considered in 
this perspective, geared to this situation, and brought up to date. 

‘*Let us make it perfectly clear at this point that it is not our 
purpose to attempt to exercise regulatory control over the railroads. 
Nonetheless, considering the role of the railroads in our national 
life, it is imperative that the administration constantly scrutinize 
federal regulatory policies to determine whether they are re- 
tarding railroad progress or interfering with the exercise of what 
are properly matters of business decision. Railroads must have 
an opportunity to compete for traffic under modern conditions. 
Antiquated and unnecessary regulations must be removed.’’ 


I also quote from a report of a speech made by Mr. Paul F. Royster, 
Assistant to the Under Secretary of Commerce for Transportation, on 
September 14, as published in Traffic World: 


‘He said that railroad management had not been free to 
follow the general pricing policies dictated by its own business 





I. C. C. PRACTITIONERS’ JOURNAL 





judgment ‘for a good many years.’ Under the rule of rate making 
applicable to railroads, said Mr. Royster, the I. C. C. had ‘substi- 
tuted its judgment regarding the effect of proposed general rate 
adjustments on the country’s economy and on the railroads’ com- 
petitive position.’ 

‘Historically, the Commission has failed to approve a sub- 
stantial part of the railroads’ requested increases,’ he added. 
‘I am not here to decry these facts and I have no intention of 
attempting to justify what has happened. I shall merely state 
that the results have been in large measure unsatisfactory to the 
railroads.’ ’’ 




















State-Federal Cooperative Regulation 


of Motor Carriers 
By HonorAaBLE OWEN CLARKE 
Interstate Commerce Commissioner 


Throughout most of our national existence the broad problem 
inherent in the division of sovereignty between the federal and the 
state governments has divided men into two hostile camps, those seeking 
to preserve local autonomy and those advocating thorough-going nation- 
alism. A great deal of political energy has been expended on sterile 
controversy over supposedly exclusive alternatives. In recent years, 
however, we have come to realize that the framers of the Constitution 
actually envisaged a scheme of government in which the nation and the 
states would work together to achieve a common end. The plan of 
cooperation which they anticipated has been employed in several fields, 
but nowhere more successfully than in the regulation of interstate 
motor carriers. 

Important as the Motor Carrier Act of 1935 is in its substantive 
aspects, it is particularly noteworthy because of its administrative 
provisions. The most striking feature of the procedural technique 
prescribed by the Act, of course, is the plan for the utilization of state 
administrative machinery in effectuating federal regulatory power. 

The moving force behind the proposal for joint board procedure 
was the National Association of Railroad and Utilities Commissioners. 
However, this plan for utilizing the services of state administrative 
officials under a system of federal regulation would not have been 
feasible and could scarcely have commended itself to Congressional 
approval had not the plan been solidly grounded on vital facts peculiar 
to the motor carrier industry. 

In the first place, interstate motor carrier operations in 1935 were 
a relatively small part of all motor carrier operations. In terms either 
of passenger miles or ton miles only about twenty-five percent of all 
operations were interstate in character. Secondly, the bulk of motor 
carrier operations that were interstate in scope did not involve extensive 
and far-flung operations through a number of states. In fact, the 
average one-way route was less than two hundred miles at that time. 

Because of the essentially local character of motor carrier operations 
and regulatory problems the need for some kind of decentralized regu- 
lation of interstate carriers was recognized. Under these circumstances, 
and since the state commissions had already gained considerable ex- 
perience in the technique of motor carrier regulation, it was only logical 
that the federal government should turn to them for their assistance 
and cooperation. The novel plan for joint board procedure was an ideal 
solution. 
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I might add that while these facts suggested such a plan and lent 
sinew to it, it is doubtful whether it would have been adopted without 
the aid of vigorous and persistent political forces. In speaking of 
political forces (and the term is here employed in no derogatory sense) 
I have reference to the efforts made and influence exerted by this great 
national association. 

From the moment the joint board procedure was proposed it was 
strongly criticized in many quarters. The first objections were voiced 
by those who felt it did not go far enough, its decentralized feature 
being far too limited. These individuals preferred the plan embodied 
in the bill first drafted in 1925 by the Special Committee on Motor 
Vehicle Legislation of the NARUC, which would have permitted the 
state commissioners to act separately (except when rate cases were 
involved) in administering the federal legislation. Actually, this would 
have presented an impossible situation from the standpoint of the 
carriers, and would have subjected them to a burden that could not 
have been justified. It was also argued that the plan was too restricted 
in scope, in that the state commissions would be utilized only in those 
cases involving interstate operations in not more than three states. Of 
course this overlooked the fact that one of the very reasons for advocating 
the use of state commissions was that they would be conversant with 
local conditions. Objection also was made that under an administrative 
setup like that provided by the Motor Carrier Act the joint boards 
were reduced to the category of examiners employed by the I. C. C., 
and that such a plan left absolutely no power or authority in the hands 
of the state commissions. 

In speaking of the joint board mechanism provided for in the 
Couzens bill to regulate interstate power transmission, H. E. West of 
the Maryland Commission said: 


‘‘The states have no real authority under this plan. The Federal 
authority simply permits them to play with the situation as a man 
may let his child put its hands on the steering wheel of the car. 
This pleases the child and gives it a sense of importance. But it is 
the old man who drives.”’ 


That argument, however, did scant justice to the plan as a whole. It 
ignored the real problem which was whether or not the processes and 
functions of local government could be preserved in a measurable 
degree and at the same time provide practical usefulness in meeting 
the problems of interstate regulation. 

It is true that the findings and recommendations of the joint 
boards are not conclusive, and that the Interstate Commerce Commission 
has broad and extensive power to review and modify the recommended 
orders or to set them aside or to order new hearings. But certainly 
the necessity of some kind of appellate review must be conceded if we 
are to have uniformity in the administration of the act. 

The objection carrying the greatest force was that the plan of 
joint boards, however salutary in purpose and excellent in theory, was 
an ineffective method of procedure because of its unwieldiness. In 
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each case arising under the Motor Carrier Act where the Commission 
refers a matter to a joint board, it is necessary to secure nominations 
of representatives by the respective state commissions which the Com- 
mission then has to approve. After that the Commission must designate 
a place and time of hearing and give notice to all members of the joint 
board. The members then have to leave their regular work at the time 
set for the hearing. Therefore, the joint board mechanism is not as 
expeditious or convenient as having the I. C. C. employ its own ex- 
aminers to conduct hearings. 

In the face of these criticisms, the state commissions, nevertheless, 
voiced their willingness to take on the added responsibility. Because 
the benefits to be gained from cooperation far outweighed the dis- 
advantages, the joint board provisions of the Act were adopted. It had 
immediate success and met with widespread approval. The truck 
operators felt safe in the hands of local people, the state commissions 
felt they had protected their powers as far as possible while still gaining 
the needed federal control of interstate motor-carrier service, and the 
I. C. C. received the able assistance of experienced people in a new 
field. 

Because of the enthusiastic participation of the state commissions 
and their staffs it was possible to dispose of some 83,000 ‘‘grandfather’’ 
clause applications in a remarkably short time. Various administrative 
practices which had been tried and proven by the states were adopted 
by the I. C. C. In turn, certain rules promulgated by the federal 
commission were adopted by the state commissions, all of which had a 
wholesome effect on motor transportation in general by leading to 
greater uniformity of regulation. Started as an experiment in co- 
operation, joint board procedure soon proved to be a practical and 
efficient new administrative device. 

Recently, however, I have detected a disturbing trend. Perhaps 
because of the increase in the volume of work, the more time consumed 
in presiding at hearings, and the substantial demands upon their time 
in the execution of intrastate duties, there has been a marked decline 
of state commission participation in joint board work. 

To take a fairly current example, during June and July 1954, 
a total of 129 motor carrier proceedings were assigned for hearing 
before joint boards. Out of this total, there was full representation in 
only 77 cases. In 48 of the proceedings one or more of the members 
were absent, while in 4 of the cases none of the joint board members 
appeared. Thus, in 37 percent of the cases assigned to joint boards 
there were one or more members absent. Moreover, certain state com- 
missions have told us they will participate only in passenger cases. 
Thirteen other states seldom appear in any proceedings, regardless of 
the type of operation involved. Under the circumstances, the conclu- 
sion is inescapable that some of the state commissions now consider 
participation entirely too burdensome and time-consuming, a far cry 
from their position when the joint board provision was first proposed. 
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Because of this condition, and regardless of the cause—whether 
it be apathy, recalcitrance, or shortage of manpower—the suggestion 
is being made that perhaps the time has come for legislative action 
completely repealing the joint board requirements of the Act. Such a 
move, in my opinion, would be most unfortunate. The proper solution, 
it would seem, is to so modify the procedure to remove some of the 
heavy burden from the states and yet retain enough of the practice 
to reap the obvious benefits of joint action. This can be done without 
legislation in a manner I will describe later. 

From the beginning it has been the Commission’s policy to assign 
to joint boards for hearing the applications of motor carriers which 
propose extensions involving one, two, or three states, even though the 
carriers conducted extensive operations over large portions of the 
country. This practice found its roots in the early days of motor 
carrier regulation when the Commission had on its dockets an immense 
number of ‘‘grandfather’’ applications and urgently needed the assist- 
ance of the joint boards to process them. Thus, it was decided that an 
extension within a single state, or within two or three states, was a matter 
which was required to be referred to a joint board composed of the 
state or states involved even though the existing operations which were 
being extended involved four or more states. For example, if a carrier 
operating over a regular route between Chicago and San Francisco 
sought an alternate route between two points in Wyoming, the matter 
would be referred to a Wyoming Joint Board for decision. 

In the beginning the practice was accepted and approved by the 
industry. It was, however, challenged from time to time by protestants 
who argued that applicants could defeat the established practice, if 
they so desired, merely by the manner in which they framed their appli- 
cations or by the inclusion of proposals of service which they did not 
intend to support. 

The first challenge arose in Gritsch Extension—Nevada, 11 M.C.C. 
443. There, a carrier having a regular-route operation in California, 
Oregon and Nevada, proposed an extension solely within the State of 
Nevada and relied almost exclusively upon proof of a need for service 
between points in California and points in the extended Nevada terri- 
tory. The application was referred to a one-man joint board composed 
of a representative of Nevada only. At the hearing the reference to a 
joint board so constituted was challenged on the ground that the pro- 
posed operations were to be conducted in California, Oregon, and 
Nevada within the meaning of section 205 of the Act, and that conse- 
quently the only joint board qualified to hear and consider the proceed- 
ing would be one composed of representatives of each of these three 
states, rather than Nevada alone. The challenge was overruled, re- 
newed on exceptions, and again overruled in the final report as follows: 


The only operation ‘involved’ in this proceeding is that covered 
by the application, namely, one from Reno to Elko, Nev., over a 
route entirely within Nevada. The fact that it connects at Reno 
with an existing operation by the same applicant and makes possible 
a through service is little more significant than the fact that it also 
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connects at Elko with an operation extending into Utah or Idaho, 
or beyond, over which a through service could be established. 


The next and most important case involving the same issue, was 
Seaboard A. L. Ry. Co. M. Operation—Gaston-Garnett, 8. C., 17 M.C.C. 
413. That report covered 11 applications, in 9 of which Seaboard sought 
authority to perform certain truck-for-rail motor carrier operations in 
Virginia, North Carolina and South Carolina. Although most of the 
proposed operations connected with each other so that a through opera- 
tion in several states was possible, each application was carefully limited 
so that the operations proposed therein were confined to one or two 
states. The purpose was rather obvious but the Commission went along 
with applicant and set them for hearing, each before a different one- or 
two-member joint board. 

Protestants repeatedly challenged this result, insisting that the 
described applications, or most of them, should be consolidated and set 
down for hearing before an examiner or an appropriate three-member 
joint board. Discussing this point the Commission observed that 
although a possible result of granting the applications might be a 
unified service in three states, and that applicants may have intended 
such result it is manifestly impossible to determine the existence of 
such an intent at the time of filing the applications. 

Fourteen other applications by which the same applicant proposed 
similar truck-for-rail motor carrier operations in four states were later 
filed and over objections of protestants were heard in a similar manner. 
All ultimately came before the Supreme Court in American Trucking 
Ass’ns. Inc., v. United States, 326 U. S. 77. The court found that the 
Commission was warranted in relying upon the representations in the 
applications as to the scope of the operations proposed, and was within 
its authority in assigning the cases before one- or two-member joint 
boards. 

The same or related arguments respecting the authority of joint 
boards to hear applications which ostensibly involved only operations 
in one, two, or three States were considered in Argo & Collier Truck 
Lines Common Carrier Application, 27 M.C.C. 563, 566, (an extension 
in Alabama, Mississippi and Tennessee of operations to and from 
Chicago, Ill.) ; Atlantic Coast Line R. Co., Extension—Virginia-North 
Carolina, 30 M.C.C. 490, (an extension in two States by rail carrier 
serving various States and having motor operations in two others) ; 
Missouri Pac. R. Co., Ext.—Illinois and Missouri, 41 M.C.C. 241, 245; 
and Nicolay Broker Application, 46 M.C.C. 119, a broker application 
at Chicago assigned for hearing before a one-state joint board (IIli- 
nois) even though transportation to and from many States was proposed 
to be sold or arranged. 

Notwithstanding the fact that the courts have upheld the Com- 
mission’s practice, some revision of policy may be needed, particularly 
in view of the apparent necessity to relieve part of the burden on the 
state commissions. 

Where a motor carrier conducts operations over vast portions of 
the country and proposes an alternate route in one state only, it is 
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manifest that the proceeding affects operations in several states. Per- 
haps it is time for us to say, in the light of our past experience, that 
the present procedure produces results which are inconsistent with 
the intent of the Act and that in the future we should, in determining 
whether an application proposes operations which are to be conducted 
in one, two, three or more states, look to all the operations conducted 
by the applicant to which the proposed extension can be tacked or 
combined. 

A recent study indicates that if such a change in policy should be 
adopted, of every 75 cases now referred to joint boards, only 19 would 
be referred under the proposed change. The net result would be a 
substantial reduction in the time requirement of state commissioners and 
their staffs in this type of proceeding. Yet those cases in which the 
states are most directly and vitally concerned would still be handled 
in the present manner. We would hope that those commissions not 
now participating would find it possible to do so with the case load 
thus lightened. 

The I. C. C. invites the NARUC and the individual states to express 
an opinion upon this proposal. Because we consider you as our partners 
in the administration of the Motor Carrier Act, we would be reluctant 
to make any such drastic change in policy without your approval. 

Not by way of criticism, but in the hope of making joint board 
procedure more effective, allow me to suggest a few means of improve- 
ment through greater cooperation. 

First of all, the members could issue their recommendations more 
promptly, which in turn would expedite the release of reports and orders. 
Also, along the same lines, they could be more punctual in signing 
recommended orders and in returning drafts of final reports forwarded 
to them for comment. 

It would also be of considerable assistance if the joint board mem- 
bers would advise the Commission in advance if they do not intend 
to participate in a hearing. This is particularly necessary where a 
motor carrier supervisor rather than an examiner is assigned to assist 
the board. In such a situation, the hearing cannot be held because the 
supervisor has no authority to preside. In such instances, the Com- 
mission has the burden of re-scheduling the hearing and the parties 
have the additional expense of making another appearance. 

Those joint boards that are drafting proposed reports have our 
sincere appreciation for the excellent quality of their work. Just before 
I left Washington, Commissioner Cross, Chairman of Division 5, asked 
me to express his personal gratitude and thanks for the splendid work 
and fine spirit of cooperation displayed by a vast majority of the joint 
board members. 

The record of cooperation between the state commissions and the 
I. C. C. in motor carrier regulation has demonstrated that our dual 
system of government can work just as harmoniously and efficiently as 
if there were no division of powers between the nation and the states. 
So long as we are willing to recognize the nature and difficulties of our 
common problems, the cooperative machinery of the Federal Motor 
Carrier Act will continue to provide a highly satisfactory procedure 
for solving the many complex problems in this field. 














Modern I. C. C. Procedure 


By Frank E. Muuuen, Chief Examiner, 
Interstate Commerce Commission 


The use of modified procedure in obtaining records has succeeded 
because of the very fine cooperation of the practitioners. It could 
not succeed otherwise. In my own behalf and on behalf of all in the 
Bureau, I express my thanks and appreciation for that cooperation. 


Use of Modified Procedure 


You might be interested to know the extent to which the Bureau 
of Formal Cases uses modified procedure. When the Commission’s 
annual report for 1954 was being prepared, a check was made of the 
total proceedings disposed of under modified procedure. We found 
that approximately 76% of the total number of formal complaints filed 
in the year ended August 31, 1954 were assigned for handling by the 
modified procedure method, as compared with 43% in the year 1952. 

During the 12-month period ending October 31, 1954, in the Bureau 
of Formal Cases 75 percent of the complaints were placed on modified 
procedure. During the same 12-month period 49 percent of the I. & S. 
proceedings were similarly placed. Combining the totals of complaints 
and I. & S. proceedings 68 percent were placed on that procedure. 

In order effectively to administer the procedure it is necessary to 
consider that in some of the cases one or more of the parties may have 
legitimate doubts as to whether the method is suitable. We carefully 
weigh all requests to vacate the order setting up the procedure in 
particular cases, and recommend that the order be vacated where we 
believe that the circumstances indicate an oral hearing would be pref- 
erable. 

Of the 197 complaint cases initially placed on modified procedure 
in the period November 1, 1953 to November 1, 1954, we changed 20 
to the oral hearing procedure at the outset, leaving 177 or 67.5% of 
the total proceedings on the modified basis. Of the 50 I. & S. cases we 
changed only 4 to the oral hearing procedure. Of the total of 364 
complaint and I. & S. proceedings, therefore, 223 constituting 60% 
remained on modified procedure. In only two of that number were 
there subsequent oral hearings to cross examine witnesses or to supply 
additional evidence. 

In developing the procedure we have had criticism, of course. 
Such criticism, however, is not against the method as a procedural 
device, but against certain of the details of handling. For example, 
on a number of occasions we received requests for oral hearings after 
only one of the opposing parties had submitted his sworn statement of 
facts and his argument. After granting the request we received very 
vigorous protests from counsel for the other side on the ground that 
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he was not receiving fair treatment in that he had furnished his evidence 
in chief in advance but had not been furnished in advance with his 
opponent’s evidence in chief. In handling subsequent requests for orai 
hearings in similar situations we recommended that such requests be 
denied without prejudice, however, to a renewal after the requesting 
party had furnished his statement of evidence in chief. We found that 
the demand for an oral hearing was rarely renewed in such cases. 

The written statement form of proof has also been used with 
success in oral hearing cases by requiring the complainant in a com- 
plaint case to prepare the testimony of his principal witnesses in writing 
and to serve such statements together with exhibits upon opposing 
counsel well in advance of the hearing. This furnishes time for such 
counsel and his experts to study the testimony and exhibits and to 
prepare for cross examination. It also permits such counsel to prepare 
in advance and to offer at the same hearing the statements of his own 
principal witnesses. When possible the opposing statements are also 
served prior to the same hearing. 

No rules of practice have been published to govern that procedure. 
We have issued in each proceeding special rules for the purpose. 
These generally are used in proceedings of considerable scope with 
numerous parties after a prehearing conference to work out the details. 
The method has resulted in the presentation of records that are quite 
complete on all the important issues. It shortens the time devoted to 
oral hearings, but in some respects it may tend to increase the total 
time for presentation of the evidence because of the parties’ desire to 
offer more extended statements and exhibits in the reply and rebuttal 
phases. On the whole, however, the method has met with approval of 
practitioners where it has been used. 


Methods of Developing Better Records 


There is another matter I would like briefly to discuss which has 
a bearing upon the problem of devising better methods for developing 
records. This has to do with the question of the best way to handle 
applications for operating authority. The Bureau of Formal Cases 
has the job of hearing applications for certificates for operating 
authority by carriers by water, and for permits to operate by freight 
forwarders. The same problem confronts the Bureau of Motor Carriers 
in respect to operating authority for motor carriers. It is: Can better 
or more appropriate methods be used to develop the record on which 
the Commission can determine whether a certificate or permit should 
be issued ? 

I have read with interest the article printed in the October 1954 
issue of the Practitioners Journal containing proposals for a uniform 
set of rules of practice, insofar as the article deals with depositions upon 
interrogatories, because that method of obtaining factual data can, 
I believe, be adapted for use in an application proceedings. 

The proposal in the article is to have the party desiring to use the 
method serve upon the opposing party a list of questions with the name 
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and address of each person who is to answer them. Within ten days 
after such service the opposing party may serve cross-interrogatories 
upon the other side and after five days thereafter the first party may 
serve redirect interrogatories. 

The officer designated to obtain the answers then reads the ques- 
tions to each witness, has the answers recorded, and forwards the 
record so made to the Commission, with copies to each party that sub- 
mitted questions. No counsel for either side is present. 

The device, I believe, might be used with advantage in our applica- 
tion cases. But I think it would be advisable not to submit a list of wit- 
nesses in advance. The applicant desiring to obtain information by inter- 
rogatories might submit his questions to opposing parties. Such parties 
would then submit cross interrogatories and receive reply interrogatories. 
All the questions would then be submitted to the Commission for issuance 
of an order directing that the questions as submitted be answered 
before designated persons at times and places specified in the order. 
The party submitting the original interrogatories would notify witnesses 
desired by him to appear before the specified person who would receive, 
under oath, the answers to each question and would transmit the record 
to the Commission, with copies to the parties. Counsel would not be 
permitted to be present during the interrogation. At subsequent 
hearings the answers would be submitted for incorporation into the 
record subject to objection and ruling thereon by the examiner. 

Such procedure should aid in cutting down the large amount of 
time and expense now consumed in holding long drawn out hearings 
at numerous places throughout the country. 

I have mentioned this to a few practitioners who have had con- 
siderable experience in application cases, mostly in opposition. Their 
immediate reaction was not too favorable, mainly on the ground that 
they prefer to see and hear the witnesses so that the cross examination 
could be more searching. Then, too, they thought the interrogatory 
method might tend to burden the record with a mass of statements the 
extent of which would depend upon the zeal, ability and available 
funds of the applicant to marshal shippers favorable to his cause. 

If the interrogatories are carefully drawn however, they should 
afford a very good means of obtaining information. In my experience 
I have noted that at oral hearings in application proceedings, the direct, 
eross and redirect examinations follow a fairly uniform pattern which 
could readily be adapted to the interrogatory method of obtaining the 
same information. It is worth trying out to see how it works. 








Practitioners Appeal Ruling on Board of 
Suspension and Fourth Section Board Status 


At a meeting of the Association’s Executive Committee in Wash- 
ington on October 19th, the matter of Grades and Salaries of Employees 
Boards of the Interstate Commerce Commission, including the Suspen- 
sion and Fourth Section Boards, was brought before it for consideration. 

Concern has been felt among the practitioners as to the difficulty 
in interesting men of high caliber to serve on these Employee Boards 
within the Commission because the grades and salaries allocated to these 
positions by the Civil Service Commission have not been commensurate 
with the responsibilities placed upon them. 

President James F. Pinkney appointed a Special Committee com- 
posed of Messrs. Wilbur LaRoe, Jr., Giles Morrow and John R. Turney, 
to intervene before the Civil Service Commission respecting these 
matters. Accordingly, on November 5, 1954, these gentlemen prepared 
and filed with the Civil Service Commission the following statement : 


Representations of 
Association of Interstate Commerce Commission Practitioners 


MAY IT PLEASE THE BOARD: 


These representations are filed upon behalf of the Association of 
Interstate Commerce Commission Practitioners, hereinafter called ‘‘The 
Association,’’ by direction of its Executive Committee, its governing 
body. The Association is an organization of over 3,700 persons engaged 
in active practice before the Interstate Commerce Commission. 

In order to reduce the work load upon the individual I. C. C. Com- 
missioners, The Association for years has been urging that the Commis- 
sion to establish Employee Boards under the provisions of the Act, and to 
delegate to such Boards, the power to act within their respective fields. 
We believe that if a high type, competent personnel is assigned to such 
Boards, that their decisions, within a relatively short period of time will 
be generally accepted as final, and thereby greatly expedite proceedings 
and, at the same time, relieve the Commissioners of a large part of 
their present impossible work load. 

Following these requests, the Commission, in 1952, delegated to 
the Suspension and Fourth Section Boards the power to make initial 
decisions with a relatively few and unimportant exceptions. Our belief 
with respect to the general acceptance by the parties of the decisions of 
these boards, has been justified by the event. In out of a total of over 
4,000 petitions for suspension which have been acted on by the Suspen- 
sion Board since December 1, 1952, only 155, or less than 4% were 
appealed, and of those which were appealed, the Board was reversed in 
less than 3/10ths of 1% of the cases. 

Similarly, the Fourth Section Board acted upon 2,000 applications 
for Fourth Section relief during the same period of time in which the 
appeals amounted to only 312% and the Board was sustained in prac- 
tically all cases. 
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Based upon this record, The Association of Practitioners is con- 
tinuing to press upon the Commission the desirability of establishing 
additional boards in other departments in order further to expedite 
proceedings before the Commission and prevent the threatened break- 
down in administration. 

The Association does not interest itself in the Civil Service rating 
or grade of officers or employees of the Commission, and in no case 
has or will act in behalf of any individual. We first learned that a low 
grade had been assigned to members of these two boards when we were 
advised of the difficulty of establishing a board to handle other matters 
arising because of the unwillingness of personnel having the qualifica- 
tions to sit on such boards to accept an assignment which would result 
in a reduction in grade. 

Upon learning of this fact, the Executive Committee of the Associ- 
ation instructed this committee to investigate the situation and present 
the matter to the proper authorities for consideration. Upon taking the 
matter up with officials at the Commission, we learned of the pendency 
of the present appeal and also learned for the first time of the ratings 
given to the membership of these boards. 

We are intervening in this proceeding because we strongly feel 
that unless these positions are graded sufficiently high to attract the 
best personnel in the Commission, it will be impossible to accomplish 
the reform in the Commission’s organization which we hope will come 
about by the establishment of competent boards. 

We have examined the file in this proceeding and learned that the 
action of the Board of Inspection and Classification Audits was based 
upon a finding that ‘‘the positions are allocable to the transportation 
rate Examining Series GS 2111-0. This series includes all positions 
‘the duties of which are to administer, supervise or perform work 
involved in the examination of transportation rates to determine those 
legally applicable from a regulatory standpoint.’ ”’ 

With the utmost respect, we submit that such a finding completely 
ignores the nature of the work done by these boards and the qualifications 
required. Erroneously, and in a most unfair manner, it reduces the 
members of these boards to the status of rate checkers or traffic clerks, 

Under the Interstate Commerce Act, the Commission is directed 
to suspend the operation of tariffs of the various types of carriers sub- 
ject to the Act whenever it appears upon petition or of its own motion 
that the charges named in such tariffs may be violative of some pro- 
vision of the Act. Prior to December 1, 1952, the Suspension Board 
considered all such petitions for suspension and recommended the 
action which should be taken by the Division to whom this power had 
been delegated by the Commission. On that date the powers of initial 
decision were delegated to these Boards. 

Under the Act, a tariff ordinarily becomes effective 30 days after 
being filed with the Commission unless it is suspended in the meantime. 
Under the Rules of Practice petitions to suspend a tariff must be filed 
not later than 12 days before the effective date of the tariff and the 
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replies by the proponent carrier within 7 days thereafter. To allow 2 
days for appeal the Board has only 3 days after the reply and 10 days 
after the petition has been filed within which to decide. 

Its consideration does not involve ‘‘the examination of transporta- 
tion rates’’ to determine whether they are legally applicable. The mem- 
bers of these boards are not rate clerks. There is no dispute about the 
application of the rates in the protested tariffs. The dispute arises over 
whether the proposed rates are lawful under the Act. An important 
quasi-judicial determination must be made on that point in a very few 
days, just as a Federal judge must act quickly upon a petition for an 
injunction. 

A tariff, rate, fare, charge, classification, rule or practice may 
be unlawful for any one of the following reasons: (a) that it is unjust or 
unreasonable, (b) that it is discriminatory, preferential or unreasonably 
preferential or prejudical to a person, locality, place, port, district, 
transit point region or to any particular description of traffic, (c) that 
it involves greater compensation for the transportation of passengers 
or of like kind of property for a shorter than for a longer distance over 
the same line or than the aggregate of intermediate rates over the same 
line, or (d) that it will result in unsound economic conditions in trans- 
portation among the several carriers or in unfair or destructive com- 
petitive practices. 

In exercising the power of regulation, the Commission is directed 
by Section 15 (2) of the Interstate Commerce Act to give due considera- 
tion to the effect of rates on the movement of traffic by the carriers, to 
the need in the public interest of adequate and efficient transportation 
service at the lowest cost consistent with the furnishing of such service 
and to the need of revenues sufficient to enable carriers under honest, 
economic and efficient management to provide such service. 

Under the foregoing provisions the members of the Board must 
rely in large measure upon their own knowledge, not only of the 
Interstate Commerce Act, but also of the complex rate structure of the 
country ; of the needs of the carriers involved ; of the location of industry 
and commercial enterprises; of the effect of rate changes on competing 
carriers; and of the economic effect upon the commerce of the country 
of dislocated rate adjustments. They must decide within a period of ten 
days without a record, exactly the same issues which ultimately will be 
decided by the Commission after months of hearing, pages of records 
and exhibits and elaborate briefs, arguments of counsel and extensive 
recommendations of hearing officers. 

The fact that their decision is not final with respect to the ulti- 
mate disposition of the legality of the rates involved in no way relieves 
them of a tremendous responsibility. As suggested above the situation 
is closely analogous to that of a judicial injunction pendente lite. In the 
latter case in recognition of the fact that an unsound decision may occa- 
sion irreparable injury, the law requires an injunction bond but here 
the parties are without the protection of such a bond. This can be illus- 
trated by several actual cases. 
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In Docket No. I. & S. M-4462, the Central States Shipment Charge, 
the motor carriers in Central Territory filed tariffs assessing by rule, 
a charge of $1.50 per shipment upon all shipments of less than 5,000 
pounds. This was somewhat of a departure from the conventional rate 
making and there were a large number of protests filed. The Suspension 
Board conducted a hearing in which oral and written representations 
were made by the shippers and carriers and following this hearing, 
upon the recommendation of the Board, the tariffs were allowed to go 
into effect. These tariffs provided that unless extended, they would 
expire on May 6, 1953. After several months of experience under the 
tariffs, the carriers filed a supplement cancelling the expiration date 
which would have had the effect of making the tariff provision permanent. 
upon protest this tariff was suspended. Lengthy hearings were had 
upon the validity of the rates with several thousands of pages of testi- 
mony and exhibits. The matter is still awaiting final decision by the 
entire Commission. The effect of the tariffs was to increase the revenues 
of the respondent carriers by $35,000,000 per year. Respondents’ wit- 
nesses testified that without these additional revenues, many of the 
motor carriers in the territory would be bankrupt. The decision not to 
suspend, therefore, involved the sum of $35,000,000 per year for nearly 
3 years and possibly the solvency of the industry. 

Again, in Docket 30958, certain southern railroads filed tariffs 
providing a re-alignment of the rates on pulpwood throughout the south- 
eastern part of the United States and embracing 7 states. These tariffs 
were favored by the paper industry and by several state commissions 
but were opposed by several other large railroad systems. The situa- 
tion was full of legal complications because of the wide-spread discrep- 
ancies between state and interstate rate levels which the proposed tariffs 
were designed to correct. The traffic involved aggregates over $17,000,000 
annually. The difficulty of the case is shown by the fact that the Com- 
mission, after once deciding the proceeding, has now reopened it for 
further consideration and it is still pending. The difference in view- 
points between the contending parties as to what the rate level should 
be, amounts to at least $3,000,000 annually. 

In Docket No. 6148, proposed tariffs were filed to become effective 
October 3, 1953, involving substantial reductions on fine coal from east- 
ern mines to points located on Lakes Michigan and Superior. The 
respondents were the 11 principal eastern rail carriers. Protestants 
were 12 mid-western railroads. Supporting the tariffs were 23 shippers 
and receivers, including many Pennsylvania and West Virginia coal 
operators, a property owners committee and the United States Steel 
Corporation. Many pages of statistics of operations, costs, revenues, 
expenses and relative rates, together with numerous citations to Com- 
mission and court cases were contained in the protests and replies 
thereto. The tariff was suspended by the Board. An appeal was taken 
to Division 2 which sustained the action of the Board. The proceeding 
is now in the course of hearing. It involves many millions of dollars. 

We do not intimate for a moment that all of the matters which 
come before the Suspension Board are of this importance but many 
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others of similar importance could be cited. There are many small 
matters involving rates on a limited number of articles between a limited 
number of points but they are just as important to the parties involved 
as are the issues in these larger cases and it is just as necessary that 
they be intelligently and correctly decided in the first instance. 

The only persons authorized under the Interstate Commerce Act 
to hear and decide controversies arising under that Act are Commis- 
sioners, Hearing Officers and Employee Boards. Insofar as rate pro- 
ceedings are concerned, the qualifications, nature of the issues and 
importance of the results, the functions discharged by these boards are 
identical with those discharged by hearing officers. The differences are: 
(1) That the Board must act immediately and does not have the time to 
study or deliberate over records; and (2) The Board must accept the 
responsibility for the decision, whereas, the hearing officer’s action is a 
recommended decision subject to review. 

In ‘‘Class Specifications’’ issued by the Civil Service Commission, 
P-935, dealing with hearing officers, the following 13 matters are listed 
as those characteristic of proceedings before such officers: 

(1) The cost of transportation; (2) The financial condition; (3) 
Prospective revenues and expenses; (4) Volume of traffic; (5) Geogra- 
phical areas of operations; (6) Competitive conditions; (7) Nature and 
extent of service rendered ; (8) Value of service; (9) Economic conditions 
of the geographical area, carriers or industries, directly affected; 
(10) History of rates, fares, charges or practices; (11) Relationship to 
other rates, fares or charges on the same or competitive commodities 
in the same or different geographical areas by the same class or different 
classes of carriers; (12) Production, value, distribution and consumption 
of the commodities and (13) Agency and court decisions in other cases. 

In the highest grade of hearing examiners, formerly P-8, now GS-15, 
the Class Specifications state: ‘‘The proceedings at which hearing ex- 
aminers in positions in these classes preside are exceptionally difficult 
and important. They are characterized largely by the presence of three 
or more of the following elements: (a) many highly complicated or con- 
troverted facts, (b) many vigorous protestations against proposals made, 
authority sought, existing rates or practices, or violations, (¢) ex- 
ceptionally complex legal, economic, financial or technical questions or 
matters, (d) many novel contentions or issues, (e) voluminous records, 
(£) very broad effect of decisions.’’ 

It is necessary for these boards to consider each of the 13 matters 
listed above. A number of them, and sometimes all of them, are involved 
in a single proceeding. 

Similarly all of the 6 characteristics listed of proceedings before 
the P-8 hearing examiner above quoted except one ‘‘(e) voluminous 
records’’ apply in many proceedings before these boards. Voluminous 
records have nothing to do with the qualification of the hearing officer. 
As a matter of fact, the best hearing examiners are those who by their 


rulings and control of the proceeding prevent their records from be- 
coming voluminous. 
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We have mentioned the speed within which the Suspension Board 
must act. There is another factor which calls for high grade ability 
and that is the number of decisions which they must handle. The entire 
Commission during the period January 1, 1951, until October 1, 1954, a 
period of 46 months, released approximately 5,800 decisions in which a 
report accompanied the order. This represented the work of the 11 
Commissioners and over a hundred hearing officers and is the equivalent 
of approximately 4 decisions per day. During the period December 1, 
1952, to October 1, 1954, a period of 22 months, the Suspension Board 
handled and decided over 4,100 petitions for suspensions of rates, an 
average of over 6 decisions per day, and the Fourth Section Board not 
quite 2,000, or an average of 3 per day. The Fourth Section Board con- 
sists of 3 members and the Suspension Board of 4 members. 

While it is true that these boards do not prepare the long and de- 
tailed analyses of evidence that are included in the reports of the Com- 
mission or of hearing officers, they are compelled to prepare in every 
ease a brief but complete memorandum, stating the nature of the rate 
adjustment involved; the names and interests of the protestants; the 
issues involved; the contentions of the several parties; and detailed 
reasons justifying their actions. These memoranda become a part of 
the record where the rates are suspended, and frequently are of value 
to the hearing officer in the trial of the subsequent proceeding. 

In preparing these representations, we have been struck by the 
similarity between the work of the Board of Appeals and Review of the 
Civil Service Commission and that of the boards here under consider- 
ation. While the issues vary widely, yet your action, like theirs, is 
based partly upon representations of interested parties and partly upon 
your own knowledge and broad experience in the particular field within 
which you operate. The only difference that occurs to us is (1) that the 
decisions of the Suspension and Fourth Section Boards usually affect a 
broader part of the public than the decisions of this Board and (2) that 
their decisions, because of statutory deadlines, must be made under con- 
siderably more pressure than is the case with your board. 

As stated, our interest is to assure that Employee Boards will 
attract the ambition of the best qualified men in the Commission’s per- 
sonnel because we feel that their duties are second only in importance 
to the duties of the members of the Commission. This means that they 
should be given the highest grade which the classification permits and 
we therefore earnestly recommend to this Board that the grade of the 


members of the Suspension and Fourth Section Boards be raised to 
Grade GS-15. 








I. C. C. Raises Qualification Standards for 
Admission of Non-Lawyer Practitioners 


The Interstate Commerce Commission announced on December 1, 
1954 that effective May 1, 1955 the following standard must be met 
by non-lawyer applicants for admission to practice: 


Qualification Standard 


A minimum of two years of college, plus technical education, 
training or experience which is regarded by the Commission as the 
equivalent of two additional years of college education in equipping 
the applicant for practice before the Commission, plus an examination 
sufficiently comprehensive to test the applicant as to his experience in 
the field of transportation and his knowledge of the principles of regu- 
lation, the laws governing it, the economic principles underlying it, the 
Commission’s Rules of Practice and the Canons of Ethics of the Associa- 
tion of Interstate Commerce Commission Practitioners. In exceptional 
cases where study and training are shown to be the equivalent of the 
foregoing standards, an applicant may be admitted to the examination 
if he ean sustain the burden of so proving. An order of the Commission 
shall be required in such exceptional cases. 


Application 


Upon the effective date of this notice, applicants’ statements of 
college education must be supported by transcripts of records attached 
to the original of the application. 


Examination 


When an application meets the foregoing standard, a copy will be 
referred to a Regional Committee of the Association of Interstate Com- 
merce Commission Practitioners for report to the Commission as to the 
general standing of the applicant. Inquiry also will be made of the 
sponsors as to their knowledge of the applicant’s legal and technical 
qualifications as contemplated by the Commission’s General Rules of 
Practice. If the applicant’s standing is found to be good, then he will be 
considered eligible to take the examination. 

Examinations are conducted twice a year—on the second Tuesday 
in February and July of each year. Applications may be filed at any 
time. Those filed from December 1 to April 30, both inclusive, will be 
considered for the July examination. Those filed from May 1 to Novem- 
ber 30, both inclusive, will be considered for the February examination. 
Within the meaning of this notice, applications will not be considered 
as filed until they are complete in all respects and ready for processing. 

Examinations will be conducted in selected cities where offices of 
the Bureau of Motor Carriers are located. Notice of the time and place 
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to appear for examination will be mailed to qualifying applicants 
approximately thirty days prior to the date of the examination at which 
they will be expected to appear. An applicant who, without good 
cause shown to the Commission, fails to appear for examination when 
notified, is considered to have abandoned his application but without 
prejudice to his filing a new application. 

Applicants who are unsuccessful in three attempts to pass the 
examination will be expected to withdraw their application. 





COMMITTEE ON ARRANGEMENTS APPOINTED FOR 1955 
ANNUAL CONVENTION 


President James F. Pinkney has appointed a Committee on Arrange- 
ments for the 26th Annual Meeting. The members are: 


Charles H. Trayford, Chairman, Transportation Consultant, 155 
East 40th Street, New York 16, N. Y. 

John R. Mahoney, Vice-Chairman, Attorney-at-Law, 43 Exchange 
Place, New York, N. Y. 

William C. Mitchell, Jr., Attorney-at-Law, Milton P. Bauman 
Associates, 140 Cedar Street, New York 6, N. Y. 

Barker D. Leich, Attorney-at-Law, 37 Wall Street, New York 5, 
N, Y. 

Richard S. Denenholz, 800 Riverside Drive, New York 32, N. Y. 

Edward M. Alfano, Attorney-at-Law, 36 West 44th Street, New 
York 36, N. Y. 

Henry C. Wall, Rm. 766, 1775 Broadway, New York 19, N. Y. 

A. G. Anderson, G.T.M., Socony-Vacuum Oil Company, Inc., 26 
Broadway, New York 4, N. Y. 

George O. Griffith, Director of Traffic, American Home Products 
Corporation, 22 East 40th Street, New York 16, N. Y. 

Ellen A. Watterston, Koppers Company, 242 Carmita Avenue, 
Rutherford, N. J. 

Thomas W. Browne, 12 South 12th Street, Philadelphia 7, Pennsyl- 
vania. 

S. S. Eisen, Attorney-at-Law, 140 Cedar Street, New York 6, N. Y. 





I, C. C. REVISES ASSIGNMENTS TO BOARDS 


On November 5 the I. C. C. announced the following change in its 
Organization Minutes under the heading assignments to boards: 


Section 7.1, now reading as follows: 


7.1. The following portions of the work, business, and func- 
tions of the Commission are assigned and referred to 
Boards of Employees as herein designated : 
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has been amended to read as follows: 


7.1. The following portions of the work, business and 
functions of the Commission are assigned to Boards of 
Employees. Such portions relate to proceedings or 
classes of proceedings that do not involve issues of 
general transportation importance. The right to apply 
to the Commission for rehearing, reargument or re- 
consideration of a decision, order or requirement of 
an appellate division upon a petition filed by a party 
to the original order, action or requirement of any 
such board is restricted, under the authority granted 
by section 17(6) of the Interstate Commerce Act as 
herein provided. 





TRAFFIC CLUBS ENDORSE NON-LAWYER REPRESENTATION BEFORE AGENCIES 


In a resolution adopted September 28, 1954 at the 31st Annual 
Meeting of the Associated Traffic Clubs of America, the group endorsed 
the proposition—‘‘That all efforts and proposals to limit appearances 
before regulatory bodies to licensed lawyers and to terminate or curtail 
the proper actions and activities of laymen in representing persons, firms 
or associations in regulatory proceedings requiring such services are 
against the best interests alike of carriers and their customers and are 
earnestly opposed.”’ 





BUREAU OF MOTOR CARRIERS AWARDED SAFETY PLAQUE 


The Bureau of Motor Carriers’ passenger fleet won second place in 
the passenger car division, Eastern area, Group III, of the National 
Fleet Safety Contest for the year ended June 30, 1954. 

The Bureau’s fleet of 70 vehicles operated a total of 637,000 miles 
with but one accident, establishing a rate of .16 accidents per 100,000 
mniles. 

On November 4, 1954, a plaque indicating the award was presented 
to Chairman Mitchell of the Commission by Admiral Harold B. Miller, 
Director of the President’s Action Committee for Traffic Safety, and was 
accepted by the Chairman on behalf of the Commission and the Bureau 
of Motor Carriers. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, JR. 
Chairman, Memorial Committee 


Arthur J. Coburn, G.T.M., 10th Ave. & 1st St., S. W., Cedar Rapids, 
Iowa. (10-16-54). 

Lawrence F. Nichols, T.M., Great Falls Shipping Association, Great 
Falls, Montana. (November, 1954). 
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PRESIDENT’S CONFERENCE ON ADMINISTRATIVE PROCEDURE ADOPTS REPORT 
OF THE COMMITTEE ON UNIFORM RULES 


The Report of the Committee On Uniform Rules of The President’s 
Conference on Administrative Procedure, which was published in the 
October 1954 Journal, pages 45-57, was unanimously adopted by the 
President’s Conference at its final meeting on November 9th. 

The Conference recommended that the Federal agencies, in collabo- 
ration with the Bar and with the proposed Office of Administrative Pro- 
cedure (1) undertake a detailed study of the full area within which 
uniformity in rules is obtainable inasmuch as the Conference found that 
it is feasible and desirable to formulate uniform rules for many aspects 
of administrative procedure; (2) develop and adopt uniform rules on 
the subjects as to which the Conference found uniformity feasible and 
desirable, using as a basis for such study the illustrative rules which 
accompanied the Committee’s report. These rules which were set forth 
in detail in our October issue dealt with (1) the computation of time, 
(2) the service of process, (3) subpoenas, (4) depositions and interroga- 
tories, (5) official notice, (6) presumptions, (7) stipulations and admis- 
sions of record, (8) the form and content of decisions and (9) appeals 
from intermediate decisions. 





HAROLD F. HAMMOND ACCEPTS POSITION WITH TRANSPORTATION 
ASSOCIATION OF AMERICA 


Mr. Harold F. Hammond, for the past seven years Manager of the 
Transportation and Communications Department, Chamber of Commerce 
of the United States, has been selected by Dr. George P. Baker, President 
of the Association to succeed the late Donald D. Conn as Executive Vice 
President of the Transportation Association of America effective Janu- 
ary 15, 1955. 

Mr. Hammond will maintain offices in Washington, D. C., as well 
as Chicago. 





UNDERSECRETARY OF COMMERCE MURRAY RESIGNS 


President Eisenhower has accepted the resignation of Mr. Robert 
W. Murray, Jr., as Undersecretary of Commerce for Transportation. 
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BOOK REVIEW 
Industrial Traffic Management 


By Newton Morton and Frank H. Mossman, Ronald Press Company, 
New York, 1954, 493 pages, Appendices and Index, Price $6.50 * 


Professors Newton Morton of Kent State University, Ohio, and 
Frank H. Mossman of Michigan State College, have collaborated on 
a text book in the field of industrial traffic management. The viewpoint 
is that of the user of transportation services, the shipper, and the ob- 
jective of the book is to provide current material dealing with the rules, 
regulations and structures governing the supply and use of transporta- 
tion facilities and services. 

The volume contains a generous list of acknowledgments to those 
who have assisted the authors in the gathering and interpretation of 
their materials. It is based upon the materials and data used in indus- 
trial traffic departments, including freight classifications, tariff, shipping 
documents, claim documents and export documents. The nature, 
purpose, and use of these materials are stated, and explained 
for students seeking an introductory knowledge of these matters and 
the procedure followed in their use. The discussion is explanatory 
rather than critical, but as the present reviewer interprets the purpose 
of the authors, this is what they have undertaken to do—to present a 
eomprehensive guide for elementary students of the practices and 
procedures of the traffic department of industrial users of transportation. 

Copies of many forms and documents are included in the volume for 
identification purposes and to illustrate their use. Review questions 
are appended to each chapter and a brief glossary of generally used 
transportation and traffic terms constitutes an appendix and a summary 
of the provisions of the Bill of Lading Act constitutes another. 

The principal value of the volume, in the opinion of this reviewer, 
is to bring up to date the standard practices and procedures of industrial 
traffic departments for introduction of these subjects to beginners in 
this vocational field. It is a welcome addition to the literature in the 
field of industrial traffic management. 





* Reviewed by Professor G. Lloyd Wilson, Wharton School of Finance and 
Commerce, University of Pennsylvania. 








Rail Transportation 


By Joun F. Donewan, Editor 





FORMAL MATTERS 
Rail Passenger Segregation 


On November 16 the I. C. C. released the proposed report of 
Examiner Howard Hosmer in Docket 31423—National Association for 
the Advancement of Colored People, et al. v. St. Louis-San Francisco 
Railway Company, et al; in which it was recommended that the Com- 
mission should find that the practice of the St. Louis-San Francisco, 
L&N, ACL, SAL, Southern, GM&O, KCS, MP, T&P, Santa Fe, GC&SF, 
P&SF, Richmond Terminal Railway, and Union News Company in 
assigning or directing Negro interstate passengers to coaches or portions 
of coaches designated or set aside for the exclusive use of such passengers, 
and in maintaining seating rooms in their stations designated for the 
exclusive use of such passengers, subject Negro passengers to unreason- 
able disadvantage in violation of Section 3(1) of the Interstate Commerce 
Act. Examiner Hosmer recommends that an order be entered prohibit- 
ing the continuation of these practices. 





Intrastate Freight Rates—New Mexico 


The Interstate Commerce Commission, in Docket 31359, has found 
that existing intrastate freight rates on certain commodities in New 
Mexico, which have not been increased proportionately to general freight 
rate increases authorized by the Commission for interstate transporta- 
tion, cause unjust discrimination. 





Intrastate Freight Rates—Alabama 


On November 22 the I. C. C. released the proposed report of Ex- 
aminer E. L. Boisseree in Docket 31321, in which the examiner recom- 
mends that the Commission find the existing intrastate rates on coal and 


scrap iron in carloads cause unjust discrimination against interstate 
commerce. 





Ex Parte 104—Part Il—Terminal Services 
(Nekoosa and Port Edwards, Wis.) 


The I. C. C. released proposed report of S. R. Diamondson in which 
it is recommended that the Commission find that the switching of inter- 
state traffic by the Nekoosa-Edwards Paper Company at Nekoosa and 
Port Edwards, Wis. is a service of transportation which the Milwaukee, 
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North Western and the Soo Line are obligated to perform under the 
line-haul rates, and for the performance of which by the industry said 
carriers may lawfully continue to pay allowances found by the examiner 
not to be excessive. 





Damages Awarded on Carrier Misrouting 


The Interstate Commerce Commission has released the proposed 
report of Examiner Donald C. McDevitt in Docket 31553—Consolidated 
Cork Corporation v. Atlantic Coast Line Railroad Company, in which 
the Examiner recommends the Commission direct reparations on behalf 
of the shipper by reason of the carrier’s departure from the shipper’s 
routing instructions. The report discloses that a carload of wooden 
box materials on which the bill of lading contained the following in- 
structions: ‘‘ACL-RF&P-PRR - c/o Bush Terminal R. R.’’ did not 
arrive when expected and investigations disclosed that the car upon 
its arrival at Greenville, N. J., was routed as an ‘‘empty car’’ for return 
to the car owner, Southern Pacific Company. Interception of the car was 
made enroute and delivery subsequently made. The Examiner recom- 
mends that the Commission grant reparation for expenses incurred by 
the shipper in arranging for substitute shipments via motor carrier. 





Midwestern—tTranscontinental Rate Divisions 


The I. C. C. has issued a notice requiring defendants to answer 
a complaint docketed as Sub No. 2 to Docket 31503—Chicago, Burling- 
ton & Quincy Railroad Company, et al. v. Abilene & Southern Railway 
Company, et al. Sub No. 1 in the docket represents a complaint by 
carriers in Midwestern Territory seeking adjustment of divisions on 
joint through rates between stations in Eastern, Midwestern and 
Transcontinental Territories. The complainants in the Sub No. 2 
proceeding are the Burlington, the Colorado & Southern Railway Com- 
panies and the Fort Worth and Denver Railway Company. The com- 
plaint contains a prayer that if any relief is granted to the Midwestern 
complainants in the Sub No. 1 proceeding the findings and order of the 
Commission should be made sufficiently broad to grant similar relief 
to the complainants in the instant proceeding in respect to traffic trans- 
ported by such carriers under circumstances similar to those of the 
other midwestern complainants. 





Flying 3-Cent Mail 


Imminent installation of an ‘‘airlift’’ for normal 3-cent mail on 
the West Coast has caused a series of administrative and judical moves 
on the part of five principal railroads affected by the so-called ‘‘ex- 
perimental’’ service. In answering an order to show cause why they 
should not be denied the right to participate in temporary rate proceed- 














DECEMBER, 1954 219 





ing before the Civil Aeronautics Board filed on behalf of the Postmaster 
General, the carriers have contended no emergency exists that justifies 
haste in dispensing with the usual statutory requirement of a hearing 
prior to the extension of the so-called ‘‘experimental service’’ to the 
West Coast. The reply filed by the carriers alleges that the 
service, even though under a temporary rate structure, will immediately 
cause substantial loss of mail revenues and threaten the ability to 
continue the operation of passenger trains. The reply further alleges 
that the public is not being deprived of any mail service should the 
‘‘airlift’’ be temporarily suspended due to the fact that normal air 
mail service continues to be available. 

Carriers involved also sought clarification of the legality of this 
type of service by the filing of an application for a declaratory judg- 
ment with the U. S. District Court at Washington, D. C. on Saturday, 
November 20. Coupled with the declaratory judgment petition will 
be a motion that the extension of the ‘‘experiment’’ be delayed pending 
determination of the contention that the Postmaster General is without 
statutory authority to contract for the air transportation of mail bearing 
postage less than the Congressional established rates. 





St. LSW—MP Trackage Rights 


Division 4 of the I. C. C. on November 16 issued its report and 
order in F. D. 18637 (also F. D. 17079, Gray’s Point Terminal Railway 
Company Lease), authorizing the continuation by the St. Louis South- 
western Railway Company and the Missouri Pacific, reciprocally, of 
trackage rights over and joint use of the lines of railroad of the MP 
by the StLSW between Valley Junction, St. Clair County, IIl., and 
North Junction, Alexander County, Ill., approximately 119 miles in 
length; and the lines of railroad of the StLSW by the MP between 
Iilmo, Scott County, Mo. and Paragould, Greene County, Ark., which 
embrace the properties of the Gray’s Point Terminal Railroad Company 
operated under lease, approximately 110 miles in length. The order 
further authorizes modification of the lease by the St. Louis Southwest- 
ern of the properties of Gray’s Point Terminal Railway Company. 





L & N-NC G St. L Merger 


Louisville & Nashville Railroad directors have authorized its 
officers to initiate plans for a merger with the Nashville, Chattanooga 
and St. Louis Railway by a plan which would involve an exchange of 
L&N common stock for the stock of the NC&StL. At the present time 
the L&N owns approximately 75 percent of the 256,000 outstanding 
shares of the NC&StL and also is a guarantor of the first mortgage 
bonds of that carrier. 
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IMlinois Terminal R. R. Sale 


Announcement has been made that 79 percent of the common 
stockholders of the Illinois Terminal Railroad Company, at a special 
meeting, approved the sale of the company to the eight railroads, with 
which negotiations have been conducted. Indications are that the 
carriers will now seek approval of the plan by the Interstate Commerce 
Commission. It was revealed that the rail group will pay approximately 
$20,000,000 and after retirement of the Illinois Terminal mortgage bonds 
an estimated $16.50 a share will be left for the common stock. 





Southern Ry. Control of C. N. O. & T. P. 


Division 4 of the I. C. C. has issued its order in F. D. 18685, 
authorizing the Southern Railway Company to acquire further control 
of the Cincinnati, New Orleans & Texas Pacific Railway Company 
through purchase of 7,536 shares of capital stock of the Southwestern 
Construction Company. In this connection, the Commission also 
authorized the Southern Railway to issue a collateral promissory note 
not exceeding $15,000,000 to evidence a loan of a like amount from the 
First National Bank of the City of New York. 





STATISTICS 
Locomotive Operating Averages 


The I. C. C.’s Bureau of Transport Economies and Statistics in its 
current Monthly Comment on Transportation Statistics, has reported 


the following operating averages by type of locomotive for Class I line- 
haul railroads: 


8 mos. 
Item 1954 
Average number of locomotives assigned 
to road freight service : 
Steam 6,654 
Diesel-electric 7,588 
Electric 258 
Average weight per locomotive (tons) :? 
Steam 331 
Diesel-electric 301 
Electric 337 
Average trailing load (tons) :? 
Trains propelled by: 
Steam locomotives 2,646 
Diesel-electric locomotives 2,887 


Electric locomotives 3,535 
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Average train speed (miles per hour) :* 
Trains propelled by: 


Steam locomotives 16.2 
Diesel-electric locomotives 19.3 
Electric locomotives 19.8 


Gross ton-miles per train-hour (excel. 
locomotives and tenders) : 
Trains propelled by: 


Steam locomotives 42.772 
Diesel-electric locomotives 55,800 
Electric locomotives 70,041 





1Gross ton-miles of locomotives and tenders per locomotive-mile. 
2Gross ton-miles (excluding locomotives and tenders) per train-mile. 
8 Train-miles per train-hour. 





MISCELLANEOUS 
C&O Rejoins AAR 


Pointing to the fact that the appointment by President Eisenhower 
of a Cabinet Committee on Transport Policy and Organization to make 
a comprehensive review of transportation policies and problems requires 
united support from the railroad industry, the Chesapeake and Ohio 
Railroad announced its rejoining of the Association of American Rail- 
roads as a full-fledged member. At the same time the New York Central 
announced its intention to continue its participation. Both of these 
announcements were set forth in a joint statement by Mr. William T. 
Faricy, Robert R. Young and Walter J. Tuohy. At that time Mr. 
Young also said that active negotiations are now in progress between 
officers of the Federation for Railway Progress and prominent railroad 
suppliers, the purpose of which would be to make the Federation inde- 
pendent of any railroad management, participation or control, and 
converting it into an organization which would promote public under- 
standing of railroad problems and accomplishment. 











Motor Transportation 
By Harry E. Boor, Editor 


Attorney, American Trucking Associations, Inc. 





Motor Carriers Arrange Through Coast to Coast Service 


A new Transcontinental Motor Freight Service has been arranged 
to furnish direct, through and daily schedules from coast to coast 
through the combined efforts of a group of motor carriers. This 
arrangement will serve the majority of major industrial and agricultural 
centers of the country from New York to Los Angeles and San Francisco. 

The carriers have merged their individual services into one great 
cross-country freight system and at present include Rocky Mountain 
Milne Freight Line, Inland Freight Lines, Merchants Motor Freight 
and Shirks Motor Express, but it is expected that additional motor 
truck lines will be added from time to time. 

Spokesmen for the arrangement maintain that the advantage of 
nation-wide new service to shippers is that truckload and L.T.L. ship- 
ments are loaded direct to destination in one through trailer. It is 
expected to have a continuous movement of freight which is assured 
through sleeper-cab operation and freight will not be ‘‘bottlenecked”’ 
in congested cities waiting to be interlined. 





Motor Carrier Industry Supports I. C. C. Ruling 
on Fresh and Frozen Meat 


The trucking industry, through the American Trucking Associa- 
tions, Inc., has recently filed a brief supporting the ruling of the 
Interstate Commerce Commission that fresh and frozen meat, dressed 
poultry and other listed products are not exempt agricultural com- 
modities. This brief was filed with the United States District Court 
for Southern Texas in a suit brought against the I. C. C. by Frozen 
Food Express, with the Secretary of Agriculture as intervening 
plaintiff. (Frozen Food Express, et al. v. U. 8. and I. C. C.) The 
commodities involved in the litigation are embraced in two test suits. 

According to the trucking industry brief, ‘‘The task of the Inter- 
state Commerce Commission of determining the agricultural commodities, 
the truck transportation of which should be partially exempt from 
regulation under the terms of Section 203(b)(6) of the Motor Carrier 
Act, is fraught with difficulty.’’ The brief then goes on to state, 
‘*Contrary to the contention of the Department of Agriculture, there 
is no point ascertainable ‘by scientific analysis’ at which the commodities 
cease to be exempt and become manufactured products.’’ 

The brief asserts that the function of the court reviewing an action 
of the I. C. C. is limited and unless in some specific respect there has 
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been prejudicial departure from the requirements of the law or abuse 
of the Commission’s discretion, the reviewing court is without authority 
to intervene. ‘‘It is not for the Court to weigh the evidence introduced 
before the Commission, to inquire into the soundness of the reasoning 
by which its conclusions are reached, or to question the wisdom of 
regulations which it prescribes. These are matters left by Congress 
to the Commission.’’ 

The Interstate Commerce Commission in two briefs, explained 
that the suits seek to set aside rulings in MC-C-968 ‘‘ Determination of 
Exempted Agricultural Commodities’? and MC-C-1605, East Texas 
Motor Freight Lines, et. al. v. Frozen Food Express. The Determination 
case dates back to June, 1948, when the I. C. C. inquired into the meaning 
of Section 203(b) (6), and in April, 1951, the I. C. C. issued a fifty-five 
(55) page report detailing commodities the transportation of which is 
to be considered exempt and those held to be within the scope of full 
regulation. This ruling was later modified in minor respects. 

Docket MC-C-1605 proceeding goes back to December, 1953, when 
three motor common carriers complained against uncertificated transpor- 
tation of certain commodities by Frozen Food Express. According to the 
I. C. C., ‘‘the only questions to be decided by the Courts are: (1) 
Whether the Commission’s findings as to disputed commodities are 
supported by substantial evidence; and (2) Whether the findings are 
adequate to sustain the conclusions as to those commodities.’’ 





U. S. Supreme Court Approves C & O Operation of Trucks 


The United States Supreme Court recently affirmed a Federal 
District Court’s opinion approving the I. C. C.’s granting of motor- 
carrier operating rights to the C & O Railroad. The Federal District 
Court for Southern West Virginia upheld an Interstate Commerce 
Commission grant of rights to the Chesapeake and Ohio Railroad for 
motor carrier operations in interstate commerce. The West Virginia 
Public Service Commission had also granted intrastate trucking rights 
to the railroad. 

The I. C. C. authority is restricted to supplemental and auxiliary 
service of the railroad, however, the intrastate grant does not contain 
the same restrictive language limiting the service to be performed by 
railroad motor trucks. 

The C & O ease has been considered a precedent proceeding on 
whether a railroad must show the same proof of public convenience and 
necessity in obtaining motor carrier rights for intrastate operation. 
Motor carriers contend that proof must be equal whether a railroad or 
motor carrier application. The West Virginia law as construed by the 
State Supreme Court of Appeals and upheld by the U. S. Supreme 
Court, permits railroad applicants to obtain authority on a showing 
of proof less than that required of truck operators generally. With the 
C & O ease as a precedent, it is likely that other railroads operating to 
and from West Virginia points may apply for trucking authority on the 
basis of their railroad operations. 
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The interstate rights issued by the I. C. C. call for motor carrier 
service over routes approximately paralleling the C & O rail lines 
between Huntington and Charleston and between smaller cities in 
the counties of Kanawha, Cabell, Logan, Raleigh, Boone, Lincoln, 
Fayette and Putnam. 





Santa Fe Renews Petition to Eliminate Key-Point Restriction 


Santa Fe Trail Transportation Company has petitioned the I. C. C. 
to set aside a Division 5 decision denying its application for elimination 
of a key-point restriction at Dodge City, Kansas, and modifying other 
restrictions which are intended to make certain that the trucking service 
would be limited to that which is auxiliary and supplemental of the 
railroad operation. In its petition filed in MC-30605 the Santa Fe 
seeks the elimination of the restriction, which action is protested by the 
motor carriers. 

The Santa Fe alleges that the requirement that the shipments by 
trucks have a prior or subsequent rail haul is both uneconomical and 
impairs transportation service. The petition charges that the finding of 
Division 5 that there were no specific circumstances warranting a re- 
moval of the restriction is contrary to the evidence. 





1. C. C. Requested to Adopt Internal Revenue Rules of Depreciation 


A petition has been filed with the Interstate Commerce Commission 
requesting that that Commission adopt rules relating to the methods 
of computing depreciation and arriving at the cost basis of motor 
carrier assets similar to those permitted by the 1954 Internal Revenue 
Code. The petition sets out a suggested amendment to Section 23 
(Depreciation and Amortization) of the I. C. C. Uniform System of 
Accounts to conform with rules and regulations of the Treasury Depart- 
ment’s Internal Revenue Service under Section 167(a) of the 1954 
Code. In substance the proposed amendment would allow all new 
equipment acquired on and after January 1, 1954, to be depreciated in 
the manner allowed under the 1954 Code. Under such a ruling, the 
motor carriers could use accelerated depreciation, ‘‘sum of the digits’’ 
depreciation, or any other method allowed by the Internal Revenue Code. 
It is the contention of the motor carriers that such a revision would 
result in making motor carriers’ records reflect more nearly the true 
and correct amount of depreciation. The petition pointed out that 
‘““Today, even under straight-line and mileage methods of depreciation, 
there is no uniformity, because of differences in motor carrier estimates 
of salvage values, and life of equipment, as well as actual use of equip- 
ment.’’ It was pointed out that where a carrier uses one method of 
depreciation for the I. C. C., and another method for the Internal 
Revenue Service, the carrier will arrive at a different net income under 
each method. 
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Substituted Service of Process Not Authorized for 
Non-Resident Owner of Semi-Trailer 


In the case of Hayes Freight Lines v. Cheatham, the Oklahoma 
Supreme Court found that the state’s non-resident motorist statute 
does not authorize substituted service of process on an [Illinois truck- 
ing company in a damage suit which grew out of a highway accident 
in Oklahoma and involving an Illinois Company’s trailer being operated 
under interchange arrangements with an Oklahoma trucking concern. 
The court noted that a damage suit process may be served on an out- 
of-state vehicle owner by serving papers on the attorney general of the 
state in which the damage is alleged to have occurred, but there are 
two reasons why substituted service of process could not apply in this 
ease. The Court pointed out that a trailer is not a motor vehicle within 
the terms of the Oklahoma Act and consequently service on non-resident 
owners is not authorized, and second, the trailer was not used and 
operated on Oklahoma highways by the owner or by his agent or em- 
ployee since it had been interchanged with an Oklahoma carrier. 








Water Transportation 


By R. J. Mrrre.sronn, Editor, 
Attorney, Waterman Steamship Corporation 





Inferior Truck-Water-Truck Service Warrants Lower Charges 
Than All-Rail Service 


Using the above caption for a basis of rejecting proposed reduced 
all-rail rates on cigar boxes ex Newark, New Jersey to Selma, Alabama, 
the decision of Division 3 in I. & S. No. 6213, as well as the decision of 
Division 2 in I. & S. No. 6175 (Serap Tobacco, Newark, N. J. to Selma, 
Alabama) raises some particularly interesting questions, which though 
not answered in the following discussion, certainly merit careful con- 
sideration. 

While the commodities in question in each of the I. & S. cases, supra, 
were different, the facts in each case were quite similar. The following 
brief review of the facts in I. & S. 6213 will permit a clearer understand- 
ing of the questions raised by the decision and recited later hereinafter. 

The rail carrier respondents, parties to Agent C. W. Boin’s Tariff 
I. C. C. No. A-968, published and filed reduced rates to become effective 
June 15, 1954 on cigar boxes Newark, N. J. to Selma, Alabama. On 
protest of Pan-Atlantic Steamship Corporation, a break bulk carrier 
certificated and operating in the Atlantic coastwise trade, the Commis- 
sion suspended operation of the rail rate schedules to and including 
January 14, 1955. According to the facts recited in the Report of Divi- 
sion 3, a cigar manufacturing company ships cigar boxes from its own 
plant in Newark to its own plant in Selma, Alabama. When moved via 
rail, the shipments are trucked to a team track ten blocks distant from 
the Newark warehouse at a cost of 20 cents per ewt; when moved via 
Pan-Atlantic Steamship Corporation, shipments are trucked from 
Newark to Port Newark, and thence moved via water to Mobile, Alabama. 
Here they are loaded on trucks and hauled to the Selma plant. The exist- 
ing all-rail rate Newark to Selma is $2.52 per ewt., minimum 20,000 
pounds; the proposed reduced rail rate is $2.21 ewt., same minimum. 
The proposed rate when coupled with the 20 cent drayage charge to the 
Newark team track produces a total rate of $2.41 per ewt. The existing 
truck-water-truck rate, origin to destination, is $2.39 per ewt., minimum 
18,000 pounds, to which must be added a 2 cent per ewt. factor to cover 
marine insurance. The proposed reduced all-rail rate, plus the drayage 
charge at point of origin would, therefore, equalize to the penny the 
existing truck-water-truck total rate of $2.41 per ewt. 

The respondent rail carriers introduced evidence to demonstrate 
that the proposed all-rail rate was compensatory and therefore not un- 
reasonably low or otherwise unlawful. In rejecting the proposed reduced 
all-rail rates a majority of Division 3 said that the Commission had pre- 
viously found through Division 2 in I. & 8. No. 6175 (Scrap Tobacco 
Newark to Selma) that inferior service over a truck-water-truck route 
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warranted lower charges than for all-rail service and consequently con- 
cluded that establishment of the proposed reduced rail rate would con- 
stitute an unfair and destructive practice. Relying on this previous de- 
cision, Division 3 ruled: ‘‘a like conclusion is warranted here. With an 
equality of charges for the services over the all-rail and truck-water- 
truck route, the service over the latter would be undesirable. The pro- 
posed rate is therefore lower than necessary to meet the competition 
and the establishment thereof would constitute an unfair and destructive 
practice in contravention of the National Transportation Policy.’’ 

In a rather strong dissent, Commissioner Clark of Division 3 said, 
in part: 


‘* Although the national transportation policy states that the in- 
herent advantages of each mode of transportation should be recog- 
nized and preserved, it does not mean that rail rates must be held 
at a competitively high level for the protection of other modes of 
transportation. Respondents are entitled to meet competition of 
other modes of transportation, unless the proposed reduced rate is 
shown to be unreasonable, will result in unfair or destructive com- 
petition, or to be otherwise unlawful. 

‘*A rate higher than that proposed will not attract the traffic 
at stake. The minimum yield from the proposed rate for a distance 
of 1,061 miles from Newark to Selma would be $442 a car and 41.7 
cents a car-mile; and considering that revenue with the revenues 
from rates on compared commodities, it appears to be adequate in 
a competitive situation such as here and not unduly low. The mere 
fact that the proposed reduced rate may cut into the profits of 
another form of transportation does not alone render that rate un- 
reasonable or otherwise unlawful.’’ 


Bearing in mind that the protestants in the proceeding under dis- 
cussion did not introduce any cost data evidence, the following queries 
are submitted for consideration. 

What norm should the Commission employ in determining the value, 
in terms of dollars and cents, to be allotted the disabilities of an inferior 
service when measuring the differential between the latter’s rates and the 
rates of the superior all-rail service? If the carrier offering a superior 
service is proved to be the low cost carrier, will the disabilities of the 
earrier offering the inferior service be recognized to the extent of com- 
pelling the superior service route maintaining differentially higher rates 
and charges? Assuming that specific proposed reduced rates by a carrier 
offering a superior service are compensatory, does the Commission in- 
fringe on the managerial discretion of such carrier by preventing it from 
establishing reduced rates which an inferior, but higher cost, service 
cannot afford to meet either cost-wise or profit-wise? If, as pointed out 
in the dissenting opinion in I. & S. 6213, the National Transportation 
Policy ‘‘does not mean that rail rates must be held at a competitively 
higher level for the protection of other modes of transportation,’’ what 
is the significance of that portion of the National Transportation Policy 
which declares: 
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‘*all to the end of developing, coordinating, and preserving, a na- 
tional transportation system by water, highway and rail, as well as 
other means adequate to meet the needs of the commerce of the 
United States, of the postal service, and of the national defense?’’ 


In enforcement of the National Transportation Policy, should the 
element ‘‘value of service’’ receive more consideration than the element 
“‘eost of operation’’ when establishing or prescribing competitive rates 
for different modes of transportation? Should that portion of the Na- 
tional Transportation Policy which requires ‘‘maintenance of all means 
of transportation adequate to meet the needs of the country in times of 
national emergency’’ outweigh the element of ‘‘operational costs’’ in 
establishing or prescribing rates for the varying modes of transportation ? 





1. C. C. Docket No. W-5 (Sub-No. 2) 
Igert, Incorporated Extension Application 


Through his proposed report, Examiner F. H. Schweickhardt recom- 
mended that the Commission find that public convenience and necessity 
require extension of operation by applicant as a common carrier by non- 
self-propelled vessels with the use of separate towing vessels in the trans- 
portation of commodities generally, and by towing vessels in the per- 
formance of general towage, to include service between ports and points 
along the Tennessee River and its tributaries above Chattanooga, Tenn., 
in connection with and as an extension of its presently authorized 
operation. 

No opposition was offered to this extension of operating authority. 





I. C. C. Docket No. W-1074 
Clyde Martin Common Carrier Application 


With no opposition and hearing, and no exceptions filed to the report 
proposed by the Examiner, Division 4 issued its report and order on 
October 29, 1954 wherein it found that public convenience and necessity 
require seasonal operation by above applicant as a common carrier by 
self-propelled vessels in the transportation of passengers on the Missis- 
sippi River, (1) from Prairie du Chien, Wis., to the mouth of the Wis- 
con River, the Guttenberg Dam, Effigy Mounds, Dubuque, Marquette, 
McGregor, and Guttenberg, Iowa, and the Lynxville Dam and LaCrosse, 
Wis., and return, and (2) from Prairie du Chien to La Crosse and 
Dubuque. 





1. C. C. Docket No. W-1062 (Sub-No. 1) 
Albany Barge Lines, Inc., Temporary Authority Application 


Having failed to establish that there is an immediate and urgent 
need to operate as a common carrier by water by non-self-propelled 
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vessels with the use of separate towing vessels, in interstate or foreign 
commerce, in the transportation of lumber and lumber products from 
points along the Willamette River and its tributaries above but not in- 
cluding Oregon City, Oregon to Portland, Oregon, Division 4’s order of 
November 12, 1954 denied application of subject carrier for temporary 
authority under Section 311 (a) of the Interstate Commerce Act. 





I. C. C. Docket No. W-388 (Sub-No. 7) 


Waterman Steamship Corporation Extension— 
California Eastbound (3) 


By order dated November 18, the Commission at the request of 
Luckenbach Steamship Corporation, protestant, extended the time for 
filing petitions for reconsideration of the decision by Division 4, wherein 
Waterman was granted a permanent certificate for operating in the inter- 
coastal trade from specified ports in California to ports on the North 
Atlantic, including New York and Boston. The new due date for filing 
petitions for reconsideration under Rule 101 of the I. C. C. General Rules 
of Practice is December 28, 1954. 





1. C. C. Docket No. W-1076 
Paul J. Rehberger Common Carrier Application 


The order of Division 4, dated November 9, 1954, dismissed the Sec- 
tion 309 (ce) application of above individual for lack of prosecution. 





I. C. C. Docket No. W-939 (Sub-No. 7) 
New London Freight Lines, Inc., Extension—Southhold 


After hearing, Examiner Francis A. Clifford issued his proposed 
report wherein he recommended that the Commission should find that 
public convenience and necessity require extension of the above carrier’s 
operations as a common carrier, by self-propelled vessels to include the 
transportation (1) of passengers between New London, Conn., and Orient 
Point, Long Island, N. Y., and (2) of passengers and general commodi- 
ties, including automobiles with passengers, and tractors, trailers, and 
trucks, loaded and empty, between Orient Point and East Marion, Long 
Island, N. Y., on the one hand, and, on the other, Saybrook, Conn. 
Second amended certificate covering operations above under (1) and 
those under (2) between Orient Point and Saybrook issued. Issuance 
of a third amended certificate covering operations under (2) between 
East Marion and Saybrook withheld. 

In recommending the withholding of the carrier’s certificate cover- 
ing operations between Orient Point and Saybrook, the Examiner pointed 
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out that applicant had not yet received the necessary permit from the 
New York Land Grant Commissioners to establish terminal facilities at 
East Marion and that this disability should be removed and applicant 
ready in all respects to begin the service before it is sanctioned with an 
I. C. C. certificate. 





Ex-Barge Proportional Rates On Grain 


On November 12 the I. C. C. released the proposed report of Exami- 
ners Paul O. Carter and George J. Hall in Docket 30744—American 
Barge Line Company et al. v. The Alabama Great Southern Railroad 
Company et al. The report discloses the examiners’ recommendation 
that the Commission find (1) the failure of the defendant rail carriers 
to publish and apply on ex-barge shipments of grain and grain products 
from barge line ports of discharge, proportional rail rates equal to those 
published and applied on ex-rail shipments from said barge line ports 
of discharge not to be in violation of section 3(4); (2) that the Com- 
mission is without jurisdiction to consider the allegation of violation of 
section 3(1); and (3) that the local rail rates applicable on ex-barge 
traffic from Tennessee ports and other barge-ports of discharge are not 
in violation of sections 1 and 2. 





Reasonableness of Dock Storage Charges Outside I. C. C. Jurisdiction 


By its report and order dated October 27 in Docket 31240—Stem, 
Hall & Company, Inc. v. New York Central Railroad Company, Division 
3 of the I. C. C., in finding that the defendant carrier had rendered only 
voluntary or commercial storage which was not incident to or in connec- 
tion with any rail transportation of the property involved, ruled that it 
had no jurisdiction to determine the justness or reasonableness of dock 
storage charges collected on shipments of tea stored on the defendant 


earrier’s pier at East Boston, Mass. during and shortly after a long- 
shoremen’s strike. 








Freight Forwarder Regulations 
By Gites Morrow, Editor 


President and General Counsel, Freight Forwarders Institute 





Reduced Forwarder Rate on Mixed Commodities Found 
Not Just and Reasonable 


By decision dated October 26, 1954, the I. C. C., Division 2, has 
found not just and reasonable, and has ordered cancelled by December 
6th, a rate of $3.60 per hundred pounds published by Western Freight 
Association, a freight forwarder, to apply on mixed commodities from 
Los Angeles to Chicago, minimum 20,000 pounds. 

The report states that ‘‘ publication of the proposed rate stems from 
a desire of the Chicago Shippers’ Association . . . to pool and consolidate 
shipments of its members in order that they might avail themselves of 
truckload rates as against the higher rates applicable on less-than-truck- 
load shipments, and thereby reduce their own transportation costs.’’ 
According to the report the association (not the forwarder) is a non- 
profit organization of business firms, joined together for the purpose of 
pooling their merchandise, and is not amenable to regulation as a freight 
forwarder under Section 402(c). 

As a basis for the rate, according to the report the forwarder entered 
into a contract, pursuant to section 409(a) of the Act, with a motor com- 
mon carrier, under which the motor carrier was to receive $3 per hundred 
pounds, without any minimum-weight requirements, for transporting the 
forwarder freight from Los Angeles to Chicago. 

The Division held, among other things, that a competitive rate re- 
duction which is harmful to all the carriers affected is contrary to the 
national transportation policy. It also said that the earnings which 
would accrue to the underlying motor carrier from the $3 charge would 
not be sufficient to cover even the out-of-pocket expenses of that carrier. 





Forwarder Tariff Provisions for Distribution of Pool 
Cars Found Unreasonable 


The tariff provisions under which a number of freight forwarders 
distribute freight which is forwarded to their stations in carload lots by 
shippers have been found by Division 2 of the Commission to be unjust 
and unreasonable. The proceeding was by complaint in Docket 31480, 
Clipper Carloading Company, Inc. v. Acme Fast Freight, Inc., et al., 
decided November 4, 1954. 

The report of the Division quotes a typical rule from a respondent 
forwarder’s tariff which provides, in essence, that if more than 50 percent 
of the total weight of a pool car (consigned to a forwarder station by a 
shipper) is intended for local distribution and/or movement beyond the 
point of distribution in services other than those of the forwarder, a 
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charge of thirteen cents per 100 pounds (15 cents under Ex Parte 175) 
will be assessed for segregation and handling. No charge is assessed if 
50 percent or more of the freight is for movement beyond the distribu- 
tion point in the service of the receiving forwarder. 

The complaining forwarder said that it was placed at a competitive 
disadvantage by such rules. 

The Division said that while the Commission has frequently held 
that healthy competition between the various carriers is in the public 
interest, when competition is carried to the point where the service is 
performed at a loss it tends to undermine the financial stability of the 
transportation agencies and thereby to lessen their ability to furnish 
adequate and efficient service. 

The Division found that the tariff provisions are unjust and un- 
reasonable, in violation of section 404(a) of the Act. It said there was 
no necessity to consider an allegation by complainant that the provisions 
of the tariffs violate section 404(b), the anti-discrimination section of 
part IV. 

Commissioner Alldredge, dissenting in part, said that the decision 
of the majority failed to meet one of the important issues in the pro- 
ceeding. The issue, he said: ‘‘ . . concerns specifically the right of a 
carrier, by complaint before the Commission, to invoke against another 
earrier (a freight forwarder now being classified as a common carrier), 
in behalf of shippers, section 404(b) of the Interstate Commerce Act.’’ 
He said he thought the Commission had closed the door against a 
carrier’s pleading such a provision either in its own behalf or in behalf 
of shippers, against another carrier, in Denver & R. G. W. R. Co. v. 
Union Pacific R. Co., 287 I. C. C. 611. 

Commissioner Allredge pointed to the fact that in 1940 there was 
incorporated in sections 3(1), 216(d) and 305(c), and in 1942 in section 
404(b), a provision which declares that those paragraphs shall not be 
construed to apply to discrimination, prejudice or disadvantage to the 
traffic of any other carrier of whatever description. He said that 
this provision put into express language the previous interpretation 
given to section 3(1) by the Commission, and left no room for doubt 
that a carrier cannot claim the protection of this anti-discrimination 
law in its own behalf or for its own benefit. But, he asked, does a 
carrier still have the right by complaint to raise an issue of discrimi- 
nation among interstate shippers created by the rates or practices of 
another carrier? He said he did not think so, for that would leave the 
door open for abuses which ought to be prevented. 





Examiner’s Report In Ex Parte 194 Notes Forwarders’ Objection 
to Separate Designation 


In a proposed report in Ex Parte 194, respecting participation by 
associations in I. C. C. Proceedings, Examiner O. L. Mohundro dealt 
with a contention of the Freight Forwarders Institute that the separate 
reference in the notice of the proceeding to ‘‘carriers and freight 
forwarders’’ is improper. On this subject the Examiner stated: 





vwrmetht fF YF or eH cr we we = 
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**In response filed by the Freight Forwarders Institute, counsel 
calls attention to the notice as it separately designates ‘carriers and 
Freight Forwarders.’ The form of statement is criticized because 
it improperly distinguished Freight Forwarders from carriers. (See 
Public Law 881, 81st Cong.; House Report 2489, page 8). ‘Common 
carriers,’ as the phrase is used herein shall include the full scope 
of the notice instituting this proceeding.’’ 


The conclusions of the Examiner were summarized in the Novem- 
ber 1954 issue of THE JOURNAL, at pages 153-154. 





Freight Forwarder Operating Authority Extended— 
Unlawfulness of Past Operations Discussed 


Division 4 of the I. C. C. with Commissioner Cross dissenting, 
issued a report dated October 19, 1954, in Docket FF-95, Sub. 3, 
authorizing Lifschultz Fast Freight to extend its present operating 
authority so as to include all points in Wisconsin, Iowa, and Michigan, 
from its present Eastern origins. Applicant’s present destination 
territory, from Eastern origins, is limited to certain counties in southern 
Wisconsin, northern Illinois, and northwestern Indiana, and in Iowa 
along the west bank of the Mississippi. 

In granting the requested authority the Division overruled a 
finding proposed by the Examiner to the effect that the extension 
should be conditioned upon surrender by applicant of dormant rights 
to the West and Midwest granted in a prior proceeding. The Division 
said that while on the record it appeared that applicant has not served 
a portion of its authorized territory, there was no record of a showing 
of requests for such service. Should complaint be made, said the 
Division, appropriate action toward revocation or suspension of the 
permit or a portion thereof might be taken in an appropriate proceeding 
under the provision of section 410(f) of the Act. 

A portion of applicant’s evidence in support of its application 
was based on what the Division considered unlawful operations. The 
Division discussed two situations in which shipments have moved in 
applicant’s service to or from territory which it was not authorized to 
serve. In one situation the shipments originated with motor carriers 
at origin points which applicant is not authorized to serve, and moved 
to applicant’s terminals at Chicago or Milwaukee. There applicant 
issued its bill of lading and applied a combination rate, consisting 
of the motor carrier rate to its receiving station and the forwarder 
rate beyond. In such eases, said the Division, there was no unlawfulness, 
for the point of receipt from the standpoint of the forwarder was the 
point at which it received the shipments. 

On the other hand, said the Division, where shipments were origi- 
nated by applicant in its own territory, and were consigned to points 
in Iowa and Wisconsin outside of applicant’s territory, applicant could 
not disclaim liability for any portion of the transportation, and hence 
was operating unlawfully. 
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The Division refused to consider this unlawfulness as a bar to 
issuance of the extended permit. Although the Commission had pre- 
viously condemned the practices in a formal proceeding (260 I. C. C. 
569) it said that ‘‘ .. . the Commission’s condemnation of the practice 
here found to be unlawful perhaps was not as clearly stated as it 
might have been.”’ 


The Division went on to say, however: 


‘In the future the applicant should understand that evidence 
of operations here found to be unlawful will not be entertained in 
support of an application to extend its operating authority. Ap- 
plicant should closely scrutinize its present practices so that such 
unlawful operations may be eliminated.’’ 
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0. Regulation 
02. Interstate Commerce Act 


Under section 402 (a)(5) of the Act, where a forwarder publishes rates and 
assumes responsibility for the transportation of goods from point of origin, the 
forwarder’s point of receipt theoretically reverts back to the point of origin, but 
where a forwarder holds no authority to serve a point, publishes no rates therefrom, 
and assumes no responsibility for shipments until it actually receives them, the point 
of receipt means the actual point of receipt. FF-95, Sub 3, Lifschultz Fast Freight 
Extension—Wisconsin, P i ee , Oct. 19, 1954, Div. 4. 


_Under section 413 of the Act, a freight forwarder must issue a through bill of 
lading, and once the property is in its possession, it must stay in its possession or 
control either physically or theoretically to the ultimate destination. The freight 
forwarder cannot relinquish responsibility for a shipment short of the ultimate desti- 
nation. FF-95, Sub 3, Lifschultz Fast Freight Extension—Wisconsin, ........ 1. C. C. 
ae , Oct. 19, 1954, Div. 4. 


Although under section 409(a) freight forwarders are permitted to contract with 
motor common carriers for utilization of their services and instrumentalities, the 
statutory authority is subject to equitable terms, conditions, and compensation, which 
shall not unduly prefer or prejudice any of the participants in the contract or any 
other freight forwarder and shall be consistent with the national transportation 
policy declared in the Act. Where the contract rate paid by the forwarder to the 
motor common carrier for a distance of over 450 miles would be lower than that 
received by the motor carrier under rates established under part II, the contract 
rate would clearly violate section 409(a). J. & S. 6210, Commodities—Los 
Angeles to Chicago, ........ ae , Oct. 26, 1954, Div. 2. 


solvent carrier, this is a procedural a under a statute which 
The Commission does not have to wait until a 


there has been voluntary action by the stockholders, before exercising its power to 
approve a plan of merger or consolidation. F. D. ve : ee acific R. Co. 


Commission. 


06. Commission Jurisdiction 


An informal complaint filed more than 2 years after delivery of the shipment, 
but within 6 months after declination of overcharge claims, tolls the statute as to 
the applicability of the rates charged under section 6, but the overcharge claims 
would not toll the statute as to any other section of the Act, so that an informal 
complaint alleging violations of sections 1, 2, and 3, filed more than 2 years after 
delivery of the shipments, is barred from consideration. Similarly, a formal com- 

laint alleging violations of sections |, 2, and 3, filed within 6 months after an in- 
ormal proceeding alleging a section 6 violation was closed, is also barred from con- 
sideration. An overcharge claim can be raised appropriately in connection with a 
section-1 allegation, but where the allegation of unreasonableness is barred, no con- 
sideration can be given to the section-6 issue. No. 31362, Marine Engineering & 
Supply Co. v. Alton & Southern R., ........ ye oe ae , Oct. 11, 1954, Div. 3. 


Where a bona fide effort by the carriers has been made to justify increased 
charges before the state commission, it is not essential to the jurisdiction of the 
Interstate Commerce Commission that the state commission make an affirmative 
finding, citing Alabama Intrastate Fares, 1948, 273 1. C. C. 627. No. 31479, North 
Carolina Intrastate Freight Rates and Charges, ....... Se ae , Oct. 18, 1954, 
Commission. 
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Where vessels were permitted to dock and unload cargoes at rail defendant’s 
piers, but the railroad rendered no common-carrier service in connection with any 
of the shipments, the voluntary or commercial storage rendered was not incident to 
or in connection with any rail transportation, and the Commission is without juris- 
diction to determine the justness and reasonableness of the dock storage charges. 
The publication and filing with the Commission of a tariff containing storage charges 
for the use of its piers did not change the storage service into a common carrier 
transportation service. No. 31240, Stein, Hall & Co., Inc. v. New York Central 

es, So i: 


07. Administrative Procedure 


Cross-examination as to damage to the highways resulting from a proposed 
operation is of doubtful relevancy, being primarily a legislative problem, and was 
properly excluded where applicant had not introduced any evidence on the subject 
on direct examination and was not qualified to do so. MC-108435, Sub 3, Oscar C. 
Radke Extension—Missouri, not to be printed, Oct. 19, 1954, Div. 5. 


10. Carriers 
13. Carrier Status 


Freight forwarders, whose principal operation is the consolidation of small ship- 
ments so as to obtain the benefit of carload or truckload rates from common carriers, 
are required by the Act to conform to the same standards in respect of their rates, 
charges, rules, regulations, and practices as are other carriers subject to the Com- 
mission’s jurisdiction. /. & S. 6210, Commodities—Los Angeles to Chicago, 
SS ee , Oct. 26, 1954, Div. 2. 


16. Corporate Reorganization 


Factors, other than the productive time spent, which have a bearing on the 
maximum amounts fixed by the Commission as compensation for services rendered 
and reimbursement of expenses incurred by parties in interest and their counsel in 
connection with reorganization proceedings and plan include the character and 
quality of the services performed, the complexity of the problem involved, the diffi- 
culties confronted by counsel, the solution of controversies essential to approval 
of a plan and, primarily, the benefits derived by the debtor’s estate. The Commis- 
sion may also consider the size of the debtor’s estate, the prospective amounts which 
will be made available for distribution to creditors, and the price level at the time 
the expenses were actually incurred and the services actually performed. Maximum 
limits of final allowances for services and expenses of parties and counsel approved. 
F. D. 13490, New Jersey & New York R. Co. Reorganization, not to be printed, 
Oct. 26, 1954, Div. 4. 


The value found for the old stock in new securities does not necessarily mean 
that the new securities received in exchange by the stockholders will have a market 
value in the immediate future equal to their face amount. The rule is satisfied if 
they receive the equitable equivalent of the rights surrendered, ote Group of 
Institutional Investors v. Chicago, M., St. P. & P. R. Co., 318 U. S. 523. 


Adjudication of amount and validity of claim of first-mortgage bondholders held 
to be, in the final analysis, a matter for the court. Reorganization plan held to 
have been initiated as voluntary propos by debtors. Modified reorganization plan 
further modified and approved. F. D. 9918, Missouri Pacific R. Co. Reorganization, 
Eighth Supplemental Report, ........ Se ie Mes nines , Nov. 9, 1954, Commission. 
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20. Franchises 
21. Necessity 


Where there is no showing of public need, the presence or absence of other 
brokers in the involved area is not material and cannot, of itself, be relied upon as a 
basis for a grant of license as a broker. Denied. MC-12588, The Weiland Tours 
Co., Inc., Broker Application, not to be printed, Oct. 13, 1954, Div. 5. 


Where an applicant has been in operation for a number of years and is com- 
plying with the rules of the jurisdiction wherein the bulk of its operations are con- 
ducted, the fact of its successful operations goes far to negative adverse inferences 
which might otherwise be drawn from a weak financial status. Operation in inter- 
state and foreign commerce as common carrier of passengers and their baggage 
between Richford, Vt., and the United States-Canada international boundary line, 
over Vermont Highway 13, serving all intermediate points, approved. MC-113656, 
Sub 1, Inter-City Bus Lines, Inc., Common Carrier Application, not to be printed, 
Oct. 19, 1954, Div. 5 


Grant of common carrier authority denied where applicant was owned entirely 
by one who is also the principal stockholder of both a supporting shipper and a 
supporting dealer. MC-1]4403, Eastern Trailer Transport Corp. Common Carrier 
Application, not to be printed, Oct. 25, 1954, Div. 5. 


Denied, where applicant proposed to transport the same commodities as a 
private and public carrier in the same vehicle and at the same time. MC-113667, 
od — H. Wilson Common Carrier Application, not to be printed, Oct. 26, 

54, Div. 5. 


Denied, without prejudice to filing a petition for reconsideration should applicant 
acquire Canadian authority to operate beyond the border. MC-89782, Sub 5, Arthur 
V. Stordahl Common Carrier Application, not to be printed, Oct. 27, 1954, Div. 5. 


Denied, without prejudice, pending determination of grant of intrastate rights. 
MC-F-5727, Thoburn S. Haworth et al—Purchase (Portion)—Pacific Greyhound 
i a , Nov. 3, 1954, Div. 4. 


GRANTED 


Operation as contract carrier of animal and poultry feed concentrates from 
Cedar Rapids, lowa, to points in eight States, and of feed ingredients and empty 
feed concentrate containers in the reverse direction, approved. MC-113883, Harvey 
Borchers Contract Carrier Application, not to be printed, Oct. 30, 1954, Div. 5. 


Operation as common carrier of liquid sugar, in bulk, in tank vehicles, from 
Yonkers, N. Y., to Wheeling, W. Va., over irregular routes, approved. MC-I1 4123, 
054, 2, Herman R. Ewell Common Carrier Application, not to be printed, Oct. 28, 

5 iV 


Seasonal operation as common carrier of passengers by self-propelled vessels 
on the Mississippi River from Prairie du Chien, Wis., to the mouth of the Wisconsin 
River, the Guttenberg Dam, Effigy Mounds, Dubuque, Marquette, McGregor, and 
Guttenberg, Iowa, and the Lynxville Dam and La Crosse, Wis., and return, approved. 
Sag Clyde Martin Common Carrier Application, not to be printed, Oct. 29, 1954, 

iv. 4. 


GRANTED IN PART 


Operation as contract carrier, under individual agreements with a particular class 
of aeons, of commodities dealt in by chain retail and mail-order department stores, 
from Waukegan, IIl., to points within a described territory in Wisconsin, over irregu- 
lar routes, approved, MC-114350, Louis M. Schultz and Marie C. Schultz Contract 
Carrier App cation, not to be printed, Oct. 19, 1954, Div. 5. 
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Operation as contract carrier, over irregular routes, of cement and mortar, 
in bulk, in tank vehicles, and in bags, from Buffington, ind., to points within 160 
miles of Buffington in Illinois, and Wisconsin, approved. MC-113832, Schwerman 
Trucking Co. Contract Carrier Application, not to be printed, Oct. 26, 1954, Div. 5. 


Operation as contract carrier, over irregular routes, of animal and poultry feed, 
in containers, from New Richmond, Wis., to points in described territories in Minne- 
sota and lowa and of feed ingredients, in bulk, from the described points in Minne- 
sota and lowa to New Richmond, ap roved. MC-114393, John Pervin Contract 
Carrier Application, not to be printed, ct. 27, 1954, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-114072, John J. Currie Common Carrier Application, not to be printed, 
Oct. 22, 1954, Div. 5. 


22. Quality 


The term “supplies” held to include “materials” of the same type or class where 
it is clear that the two terms were erroneously considered to be synonymous at the 
time the original certificates were issued. The distinction between the terms 

“materials” and “supplies,” as expressed in Builders Express, Inc., Interpretation of 
Certificate, 51 M. C. C. 103, held inapplicable in such a situation. On reconsideration, 
revised consolidated certificate issue MC-59160, George Grifall Common Carrier 
Application, ........ i oe ae , Oct. 18, 1954, Commission. 


Commodity description “machinery, contractors’ equipment and structural steel” 
in certificate held not to authorize a complete heavy- service where evidence 
was too meager and insubstantial to warrant such a grant, distinguishing Jesse 
Coonrod Johnson Common Carrier Application, 61 M. C. C. 783. MC-107880, 
Sub 4, Hamilton Trucking Service, Inc., Extension—Heavy Commodities, not to be 
printed, Oct. 20, 1954, Div. 5. 


24. Extensions 


An applicant must prove that its service is required by the present or future 
public convenience and necessity and that there is a lack of adequate existing service. 
A mere showing of loss of traffic without proof of lack of adequate existing service 
in the new gm ’ wr ay citing Smith & Solomon Trucking Co., Extension 


—Camden, N. J., C. C. 748. On reconsideration, findings in prior report, 
Perle eat gee modified Yo ghee Sub 16, Hollywood Cartage Co., Inc., 
Extension—Utica, Mich., ........ M. Re ccs , Oct. 4, 1954, Commission. 


Granted, where proposed service would work toward filling void in intercoastal 
trade created by withdrawal of services of other carriers. Operation as common 
carrier by er vessels of commodities generally from specified California 

orts to specified Atlantic Coast ports north of Philadelphia Harbor, approved. 
A/-338, oe - A —— Steamship ror Extension—California Eastbound (3), 
ee a Gs. , Oct. 13, 1954, Div. 


Denied, where phates knowingly conducted unauthorized transportation activi- 
ties without even applying for the necessary authority or obtaining temporary 
authority. MC-40030, Sub 2, El Reno Transfer & Storage Co. Extension—F ertilizer, 
not to be printed, Oct. 15, 1954, Div. 5. 


Denied, where authority was sought to transport imported automobiles, in 
secondary movements, in truckaway service, from 26 ports to all points in the United 
States, on the basis of general and indefinite evidence. MC-308 37, Sub 146, Kenosha 
Auto Transport Corp. Extension—Major Ports, not to be printed, Oct. 15, 1954, 

iv. 5. 
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In a proper case and upon a proper showing, public convenience and necessity 
may be found in operating economies and those things which contribute to expedition, 
safety, and efficiency in operation, all of which, though they benefit first the carrier, 
indirectly contribute to public safety and more reliable, more expeditious, and 
cheaper transportation. MC-61825, Sub 13, Roy Stone Transfer Corp. Extension— 
Roanoke Gateway, not to be printed, Oct. 19, 1954, Div. 5. 


On further hearing, findings in prior report, 53 M. C. C. 806, modified, and 
operation as common carrier of general commodities, with certain exceptions, over 
irregular routes, between points in West Virginia, on the one hand, and, on the other, 
‘points in designated portions of Virginia and North Carolina, through Roanoke, Va., 
as a gateway, approved. MC-61825, Sub 13, Roy Stone Transfer Corp. Extension— 
Roanoke Gateway, not to be printed, Oct. i9, 1954, Div. 5. 


The mere fact that certain carriers opposing an application lease equipment to 
supplement their own facilities is not objectionable, per se, so long as the leasing 
arrangements are not shown to be improper. Denied, where carriers with existing 
authority are providing adequate service. MC-88723, Sub 3, Coulson Service, Inc., 
Extenston—New York, not to be printed, Oct. 22, 1954, Div. 5. 


On reconsideration, findings in prior report, ........ M. C. C. ........, reversed, and 
authority to operate as a common carrier of specified commodities between Lowland, 
Tenn., and Decatur, Ala., over irregular routes, denied. MC-94201, Sub 34, Bowman 
Transportation, Inc., Extension—Lowland, Tenn., Oct. 22, 1954, Div. 5. 


On reconsideration, findings in prior report, ........ M. C. C. ......., reversed where 
there is failure of proof that applicant is competitive with existing carriers over the 
authorized service route to which the requested route would be appurtenant. MC- 
51255, Sub 9, Haeckle’s Express, Inc., Extension—Anchor, Ohio, not to be printed, 
Oct. 22, 1954, Div. 5. 


Shipments which have been rejected by the consignee because damaged in transit 
or for any other reason may be returned to their respective origins by the carrier 
having them in its possession without specific authority, provided such service is 
covered by an appropriate tariff provision. However, shipments which have once 
been accepted by a consignee and which such consignee desires for any reason to 
return to the consignor, may not be transported on return without authority. 
MC-69492, Sub 3, Henry Edwards Extension—Scrap Leather, not to be printed, 
Oct. 26, 1954, Div. 5 


Operation as common carrier, over irregular routes, of scrap or junk leather 
from plant site near Union City, Tenn., to Granite City, Ill., approved. MC-69492, 
Sub 3, Henry Edwards Extension—Scrap Leather, not to be printed, Oct. 26, 
1954, Div. 5 


Operation over a described segment to Eden’s Expressway as an alternate route 
for operating convenience only in connection with otherwise authorized operations 
to and from Chicago serving no intermediate points, approved as to 33 carriers 
and denied as to one. MC-489, Sub 22, F. we Cartage Co., Extension—Eden’s 
Expressway, not to be printed, Oct. 26, 1954, Div. 5. 


GRANTED IN PART 


Operation as contract carrier of face and common building bricks, over irregular 
routes, from Middletown and Harrisburg, Pa., to points in New Jersey, Delaware, 
Maryland, and New York, approved. M -87 487, Sub 2, Ross Esbenshade Extension 
—Bricks, not to be printed, Oct. 18, 1954, Div. 5. 


Operation as common carrier, over irregular routes, of machinery, materials, etc., 
used in connection with the discovery, development, etc., of natural gas and petro- 
leum and used in the construction, repair, etc., of pipelines between points in 
Nebraska, Wyoming, and Colorado, on the one hand, and, on the other, points in 
North Dakota, South Dakota, and Montana, approved. 'MC-88685, Sub 8, L. 
Whitlock Truck Service, Inc., Extension—W illiston Basin, not to be printed, Oct. 18, 
1954, Div. 5: MC-110687, Sub 7, Rogers Truck Line Extension—Williston Basin, 
not to be printed, Oct. 18, 1954, Div. 5 
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Operation as common carrier of bases in initial movements in driveaway service, 
from Loudonville, Ohio, to all points in the United States, over irregular routes, 
with no transportation for compensation on return, ap roved. MC-30 37, Sub 156, 
Kenosha Auto Transport Corp. Extension—Loudonville, Obio, not to be printed, 
Oct. 19, 1954, Div. 5. 


Operation as common carrier, over irregular routes, of rough and manufactured 
gianite from points in Marathon County, Wis., to points in Missouri, approved. 
Om Dies. Sub 3, Oscar C. Radke Extension—Missouri, not to be printed, ct. 19, 

5 iV 


Operation as common carrier, over irregular routes, of freight pallets from 
Cookeville, Tenn., to points in five States and of ammunition boxes from a plant 
site near pipet. Ga., to points in four States, approved. MC-111545, Sub 5, Jimmie 
H. Ayer xtension—Pallets, not to be printed, Oct. 20, 1954, Div. 5. 


Operation as common carrier, over irregular routes, of prefabricated buildings 
from Richmond, Calif., to points in King County, Wash., and of airplanes and 
airplane parts the transportation of which, because of size ‘or weight, requires the 
use of special equipment, and of related ey moving in connection therewith, 
between Seattle, Wash, on the one hand, and, on the other, points in Oregon, Idaho, 
and specified portions of California and Montana, approved. MC-107880, Sub 4, 
Hamilton Trucking Service, Inc., Extension—Heavy Commodities, not to be printed, 
Oct. 20, 1954, Div. 5. 


Operation as common carrier of cream-filled sandwiches from Suffolk, Va., 
re Tenn., Kansas City, Mo., and points in Illinois, Indiana, lowa, Michigan, 
and Ohio, over irregular routes, approved. MC-94265, Sub 19, Bonney Motor Ex- 
press, Inc. Extension—Cream-Filled Sandwiches, not to be printed, Oct. 20, 1954, 

iv. 


Operation as common carrier, over irregular routes, of new automobiles, in initial 
movements, by the truckaway. method, from the sites of Lincoln-Mercury plants in 
Wayne County, Mich., to points in Montana, restricted to shipments destined to 
points in Idaho, Washington, and Oregon, approved. MC-87928, Sub 31, Automobile 
poenger. Inc., of Delaware Extension—Montana, not to be printed, Oct. 22, 1954, 

iv. 


Operation as common carrier of general commodities, with exceptions, between 
Baltimore, Md., and Burgess Store, Va., over a regular route, serving certain inter- 
mediate and off-route points, approved. MC-60079, Sub 1, Atwell F. Booth Extension 
—Meat Products, not to be printed, Oct. 26, 1954, Div. 5. 


Operation as common carrier, over irregular routes, of trailers designed to be 
drawn by passenger automobiles, in initial movements, by the truckaway method, 
from Newport, Ark., and points within 10 miles thereof, and from Jacksonville, Ark., 
to all points in the United States, except points in Arkansas and Mt. Clemens, 
Detroit, and Flint, Mich., approved. MC-103993, Sub 34, Morgan Drive-Away, Inc., 
Extension—Arkansas, not to be printed, Oct. 27, 1954, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-109449, Sub 7, Kujak Bros. Transfer Extension—La Crescent, Minn., not to 
be printed, Oct. 13, 1954, Div. 5. 


MC-1801, Sub 15, Ford Van Lines, Inc., Extension—Direct Route, not to be 
printed, Oct. 15, 1954, Div. 5 ; 


MC-109682, Sub 18, Bolin Drive-A-Way Co., Extension—Motor Coaches, not to 
be printed, Oct. 19, 1954, Div. 5. 


MC-103880, Sub 110, Producers Transport, Inc., Extension—Midland, Mich., 
not to be printed, Oct. 19, 1954, Div. 5. 
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MC-20793, Sub 10, Wagner Trucking Co., Inc., Extension—Middlesex County, 
N. J., not to be printed, Oct. 22, 1954, Div. 5. 


MC-107934, Sub 17, M. L. Byrd Extension—Cbildren’s Vehicles, not to be printed, 
Oct. 22, 1954, Div. 5. 


MC-103602, Sub 3, E. Verl Maxwell Extension—Heavy Machinery, not to be 
printed, Oct. 22, 1954, Div. 5. 


MC-105320, Sub 18, William E. Van Zile Extension—House Trailers, not to be 
printed, Oct. 22, 1954, Div. 5. 


MC-32505, Sub 5, Vinci’s Express, Inc., Extension—Boston, Mass., not to be 
printed, Oct. 26, 1954, Div. 5. 


MC-64806, Sub 5, R. P. Thomas Trucking Co., Inc., Extension—Petroleum 
Products, not to be printed, Oct. 26, 1954, Div. 5. 


MC-14429, Sub 3, Edwin L. Ladd Extension—New Jersey Points, not to be 
printed, Oct. 26, 1954, Div. 5. 


MC-93463, Sub 2, Eugene Bly Extension—Three Southern States, not to be 
printed, Oct. 26, 1954, Div. 5. 


MC-24643, Sub 1, Millstone Bus Line, Inc., Extension—Raritan, N.J., not to be 
printed, Oct. 26, 1954, Div. 5. 


MC-75527, Sub 11, Milton L. Labn (Cecil E. Labn Administratrix) Extension— 
Frozen Foods, not to be printed, Oct. 28, 1954, Div. 5. 


MC-59014, Sub 12, Tallant Transfer Co., Inc., Extension—Sugar, not to be 
printed, Oct. 29, 1954, Div. 5. 


MC-111196, Sub 6, R. Kuntzman, Inc., Extension—General Commodities, not to 
be printed, Oct. 29, 1954, Div. 5. 


24.1 Alternate Routes 


There is a distinction between the measure of proof required to sustain the 
granting of an application seeking to improve existing and competitively affected 
service and one seeking authority to institute a new service. In the former case a 
grant of authority is justified upon a showing that the proposed operation would 
result in a more efficient and economical service through which both applicant and, 
indirectly, the public would benefit. In the latter case, where use of the proposed 
route would afford a substantial competitive advantage not previously enjoyed, it is 
incumbent upon applicant to submit definite proof of a need for the proposed new 
service. Granted. MC-68909, Sub 43, Decatur Cartage Co. Extension—Alternate 
Routes, not to be printed, Oct. 29, 1954, Div. 5. 


GRANTED 


Operation as common carrier of general commodities with certain exceptions, 
between Petersburg, Va., and Rocky Mount, N. C., over a regular route, as an 
alternate route, for operating convenience only, with no service at intermediate 
points, approved. MC-31389, Sub 28, McLean Trucking Co. Extension—Alternate 
Route, not to be printed, Oct. 20, 1954, Div. 5. 


Operation as common carrier of general commodities, with exceptions, over a 
regular route between Cambridge, Ohio, and New Stanton, Pa., for operating con- 
venience only, serving no intermediate points, approved. MC-2202, Sub 109, Road- 
wer ‘oe Inc., Extension—Alternate Routes, not to be printed, Oct. 22, 1954, 

iv. 5. 
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Operation as common carrier of fperet oes commodities, with exceptions, from 

Atoka, Okla., to Vinita, Okla., over S. Highway 69, serving no intermediate 

points, as an alternate route for operating convenience only, in connection with 

presently authorized regular-route operations, approved. MC-71478, Sub 18, The 

al Freight Lines Co. Extension—Alternate Route, not to be printed, Oct. 26, 1954, 
iv. 5. 


29. Abandonment 


It is contrary to the purposes of the abandonment provisions and inconsistent 
with the purpose of the Act as a whole to require drains upon revenue of an inter- 
state carrier flowing from operation of an unprofitable and aD branch 

merely because system —_ as a whole are profitable. F. D. 18324, Delaware, 
a 4 estern R. Co. et al Ferry Abandonment, not to be printed, Oct. 
: , Div. 


gga a 4 ae = her Street ferry, about 0.75 —_ 7's upon 
conditions. F. D. 18324, Delaware, Lackawanna & Western R. Co. et al. Ferry 
Abandonment, not z be printed, Nov. 10, 1954, Div. 4. 

AUTHORIZED 


3.1 miles. F. D. 18614, Connecting Ry. Co. et al. Abandonment, not to be printed, 
Oct. 20, 1954, Div. 4. 


11.29 miles. F. D. 18629, Bessemer & Lake Erie R. Co. Abandonment, not to be 
printed, Oct. 26, 1954, Div. 4. 


30. Finances 
34. Purpose 
Authority granted to assume obligation and liability in respect of unpaid balance 
on a promissory note issued by subsidiary in pursuance of program of merging all 
wholly-owned subsidiaries into parent corporation. F. D. 18663, The Greyhound 
Corp. Assumption of Obligation and Liability, not to be printed, Oct. 25, 1954, Div. 4. 
EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 18669, New York, New Haven & Hartford R. Co. Equipment Trust Cer- 
tificates, not to be printed, Oct. 19, 1954, Div. 4. Net Interest Cost—3.25%. 


F. D. 18661, New York, Chicago & Louis R. Co. Equipment Trust Certificates, 
not to be printed, Oct. 22, 1954, Div. 4. Net Interest Cost—2.65%. 


NOTES AUTHORIZED 


F. D. 18674, Railway Express Agency, Inc., Notes, not to be printed, Nov. 2, 1954, 
Div. 4. In further evidence of amounts due under conditional sale agreements. 


STOCK AUTHORIZED 


F. D. 18616, Chesapeake Western Ry. Control, etc., not to be printed, Oct. 22, 
1954, Div. 4. Part payment for stocks and bonds purchased i in acquisition of control. 


BONDS AUTHORIZED 


18648, Louisville & Nashville R. Co. Bonds, not to be printed, Oct. 18, 
1954, Div. 4. To retire outstanding division mortgage bonds and for other capital 
purposes. 
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50. Service 
56. Accessorial 


Switching between railroad’s tracks and loading or unloading points within plant 
performed by rail carriers at their operating convenience without interruption or 
interference from the industry held not to exceed the equivalent of team track or 
simple switching placement which may fairly be regarded as contemplated under the 
line-haul rates. Ex Parte No. 104, Part II, Terminal Services, Northwestern States 
Portland Cement Co., ........ 1. C. C. , Oct. 12, 1954, Div. 3. 


60. Charges 


61. Rate Making 


Complete freedom of action as contemplated by section 5a means the right = 
a member either to publish its tariffs individually or to have publication made b 
the bureau. Application for approval of rate-making agreement dismissed, wileent 
prejudice to filing an agreement in accordance with views expressed. Section 5a, 
oe 17, Rocky Mountain Motor Tariff Bureau, Inc—Agreement, 
m. %. &. , Oct. 12, 1954, Div. 2. 


A rate published in a tariff on file with the Commission does not become in- 
applicable by reason of the fact that it contravenes an order of the Commission 
ot was published on short notice without ¢ tied No. 29974, Acme Peat Products, 
Lid. v. Aaron, ©. & 7. &. Co. ........ 1.6. ©. , Oct. 4, 1954, Commission. 


Although carriers are subject to censure for improper tariff publication, that 
situation alone does not afford an adequate basis for a finding of unreasonableness 
or an award of reparation. No. 29974, Acme Peat Products, Ltd. v. Akron, C. & Y. 
Wis GG. ssncnses a <. , Oct. 4, 1954, Commission. 


The only standard of justness by which compensatory damages can properly be 
measured for an award of reparation is whether the published transportation charges 
paid by the complainants exceeded maximum reasonable re No. 29974, Acme 
Peat Products, Lia. v. Akron, C. & TY. R. Co., ....... . GC, © , Oct. 4, 1954, 
Commission. 


On reconsideration, findings in prior report, 277 |. C. C. 641, reversed in part, 
and rates on ground peat from points in British Columbia, Canada, to the United 
States held to have been applicable and not shown to have been unjust, unreasonable, 
or otherwise unlawful. No. 29974, Acme Peat Products, Ltd. v. Akron, C. & Y. 
ee, A oa ol , Oct. 4, 1954, Commission. 


On further besten. findings and order in earlier report, 205 I. C. C. 301, modified 
so as to eliminate the requirement that the same rate be maintained on coarse grains, 
in carloads, from transcontinental groups F, G, H, I, and J, to Pacific south coast 
destinations in order to enable rail carriers to meet unregulated motor-truck com- 
petition. No. 17000, Part 7, Grain and Grain Products Within the Western District 
and for Export, . GS. , Oct. 18, 1954, Commission. 


62. Passenger Fares 


Intrastate commutation fares of certain railroads in northern New Jersey held 
to result in person-locality and revenue discrimination against interstate commerce. 
Commutation fares on the interstate basis prescribed. No. 31474, New Jersey Com- 
mutation Fares, hes Ge , Oct. 18, Commission. 


63. Commodity Classification 


“Transite,” a product made from asbestos fibre and cement principally for 
general use as roofing or siding, but used also for partitions and interior and 
exterior walls, held to come within eres description of “building or roofing 
material,” rather than “wallboard.” 31362, Marine Engineering & Supply Co. 
v. Alton & Southern R., So ae , Oct. 11, 1954, Div. 3. 
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64. Rate Structure 


Proposed reduced rate on aluminum billets, blooms, ingots, pigs, and slabs, in 
carloads, from Gregory and Point Comfort, Texas, to Riverdale, lowa, of $13.20 
per ton held not shown to be just and reasonable, but held that a rate of $13.67, 
about $1.00 over total cost of transportation by water, would be just and reasonable. 

i. & S. 6204, Aluminum Articles From Texas to Illinois and Iowa, J | ae : 
Oct. 18, 1954, Div. 2. 


Freight forwarder traffic should bear a fair share of the costs of the underlying 
carriers whose services are utilized by the forwarders. [. & S. 6210, Commodities— 
Los Angeles to Chicago, ok eee , Oct. 26, 1954, Div. 2. 


Low rates by a motor carrier, based on the fact that the traffic would move in 
the direction of its light movement, present a serious threat to the motor carriers’ 
rate structure, especially when different carriers are in competition for the same 
traffic. J. & S. 6210, Commodities—Los Angeles to Chicago, 2 eee ‘ 
Oct. 26, 1954, Div. 2. 


Schedules proposing a reduced freight-forwarder rate on numerous commodities 
in mixed shipments from Los “7 Calif., to Chicago, IIl., held not shown to be 
just and reasonable. /. & S 10, 'Commodities—Los Angeles to Chicago, 

Se eee , Oct. 26, 1954, Div. 2 


65. Rate Level 


Rates on agricultural limestone, in the form of residue left from stone-crushing 
operations, in open-top cars from Blue Bell and Williams, Pa., to destinations in 
astern Trunk Line Territory held unjust and unreasonable. Rates based on the 
common-sand scale prescribed. No. 31409, G. & W.H. Corson, Inc. v. Baltimore & 
Eastern R. Co., hee , Oct. 12, 1954, Div. 2. 


Rates on liquid asphalt, in tank-car loads, from Midco, Calif., to Cuervo and 
Newkirk, N. Mex., held applicable and not shown to have been unjust or unreason- 
able. No. 31439, Bell Oil Refining Sales Co. v. Santa Maria Valley R. Co. 

& x , Oct. 12, 1954, Div. 2. 


A reasonably accurate separation of values, operating revenues, and expenses 
as between interstate and intrastate operations appears to be impracticable. No. 
31479, North Carolina Intrastate Freight Rates and Charges, a 
18, 1954, Commission. 


Intrastate freight rates and charges in North Carolina held to cause unjust 
discrimination against interstate commerce and undue prejudice and preference as 
between persons and localities in interstate and intrastate commerce. Increases in 
intrastate rates generally equal to those on interstate traffic under Ex Parte No. 175 
— No. 31479, North Carolina Intrastate Freight Rates and Charges, 

S GS. , Oct. 18, 1954, Commission. 


On reconsideration, findin ngs in prior report, 292 I. C. C. 261, modified and 


reparation basis reduced to 20.5 percent of first class A ae rescribed from same 
origin to other Wyoming points in 272 I. C. C. 61. No. 31 ote Southern Mill & 
ns Co. v. Atchison, T. & S. E me 2 eee etl (Ae Oct. 18, 1954, 
Div. 3. 


* Maintenance by a motor carrier of a rate from an intermediate point higher 
than that from a more distant point on the same route is prima facie unreasonable 
where no evidence introduced to rebut the presumption. MC-C-1662, United States 
os America v. New York and New Brunswick Auto Express Co., Inc., 5 aes os 

, Nov. 2, 1954, Div. 3. 
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67. Tariffs 


Transportation of shipments of fresh vegetables under refrigeration over routes 
designated in the tariff in connection with joint through rates ap ems thereon, 
which were the only routes ordinarily and customarily used in handling such traffic, 
held not to have resulted in an unreasonable practice so as to constitute misrouting, 
where claimed rate would have resulted in lower charges, but a longer time in 
transit. No. 31326, Crenshaw Brothers Produce Co. v. Central of Georgia Ry. Co., 
A eee , Oct. 13, 1954, Div. 2. 


68. Discrimination 


When there is a substantial disparity between intrastate rates and reasonable 
interstate rates contemporaneously applied under substantially similar transportation 
conditions, coupled with a showing of competition between interstate and intrastate 
rates as indicated by actual shipments which moved to common destinations under 
the interstate and intrastate rates, there arises the unjust discrimination against 
interstate commerce and the undue prejudice to persons or localities in interstate 
commerce which the Act declares to be unlawful. No. 31479, North Carolina Intra- 
state Freight Rates and Charges, ........ Sq oes , Oct. 18, 1954, Commission. 


80. Unification 
82. Control or Affiliation 


Denied, where vendee would be maintained as a separate operating subsidiary 
or vendor, contrary to the Commission’s policy of encouraging intercorporate sim- 
plification. _MC-F-5528, John Ruan—Control; Ruan Transport Corp. 4x 
Petroleum Carriers Co——Purchase (Portion) —Ruan Transport Corp., 5 as Me 
cee , Oct. 22, 1954, Div. 4. 


Contsel and management in a common interest in violation of Section 5(4) held 
to have been effectuated, but to have been terminated. Investigation discontinued. 
MC-F-5511, Richard R. Riss, St:—Control; Riss & Co., Inc—Control and Merger— 
Jarman Transportation Co., Inc., ........ M.C. C. , Oct. 22, 1954, Div. 4. 


Acquisition of control through purchase of pao stock approved, subject to 
condition. MC-F-5738, The Greyhound Corp—Control—Capital Greyhound Lines, 
not to be printed, Nov. 3, 1954, Div. 4. 


83. Acquisition or Merger 


On reconsideration, unifications approved, even though services proposed would 
be considerably more extensive and of more competitive effect than the operations 
being performed, since the shipping = — public is entitled to a more expe- 
ditious and efficient service. MC-F-55 D. Winship and H. L. Spring—Control; 
Georgia Highway Express, Inc. —Purchas etione Beck Motor Lines, Inc., not to 
be printed, Oct. 22, 1954, Div. 4 


Denied, where actual operations performed under interstate rights have been 
very limited and purchase of such rights, having little “going concern” value, would 
make possible full-scale operations and a through service not theretofore provided. 
MC-F-5273, Russell L. Von Der Abe, et al—Control; Von Der Abe Van Lines, Inc. 
SP irchase—Swormstedt Storage and Van Co i i ee , Nov. 2, 1954, 

iv 


09 ececcces 


It is incumbent on applicants to submit evidence of the nature and scope of 
operations conducted under rights proposed to be acquired, even though in the 
case of household goods, service between any two points may occur only at in- 
frequent intervals. Denied, where grant of authority would entail division of rights 
to serve points in the Washington Commercial Zone. MC-F-5687, J. E. Fogarty— 
Control; Fogarty Bros. Transfer, Inc—Purchase (Portion)— Ralph De Costa Shaw, 
not to be printed, Nov. 3, 1954, Div. 4. 
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APPROVED 


ark 5572, H. G. Schmitz—Control; L. A. Tucker Truck Lines, Inc., Purchase 
. L. Hogan and C.R R. Pruitt, not to be printed, Oct. 19, 1954, Div. 4 


"ae Richard R. Riss, Sr—Control; Riss & Co., Inc—Control and 
Merger—Jarman Transportation Co., Inc., ........ ie , Oct. 22, 1954, Div. 4. 


” "oe 4 18616, Chesapeake Western Ry. Control, etc., not to be printed, Oct. 22, 
1954, Div. 4. 


MC-F-5589, Atchison, T. & S. F. Ry. Co—Control; Santa Fe Transportation Co. 
ra cath (Portion)—T ranscontinental Bus System, Inc., not to be printed, Oct. 22, 
iv 


MC-F-5709, Joseph M. Exley—Control; Exley Produce Express, Inc—Purchase 
rb Ay Transportation, Inc. (George Gardner, Trustee), not to be printed, Oct. 25, 
iv. 


MC-F-5732, Paul J. and S. H. Smith—Control; Republic Van and Storage Co., 
age —Purchase-—King Transfer and Storage Co., not to be printed, Oct. 29, 1954, 
iv. 4. 


MC-F-5419, C. A. MacFall, © —Control; Lee Transportation Co.—Control— 
Loo-Mac Freight Lines, Inc., ........ ft et ee Nov. 2, 1954, Div. 4. 


MC-F-5744, B. F. Hawk, Str—Control; Central Motor Express, Inc-—Purchase— 
Chandler Freight Lines, Inc., not to be printed, Nov. 2, 1954, Div. 4. 


MC-F-5727, Thoburn S. Haworth et al—Purchase (Portion)—Pacific Greyhound 
Lines, ........ lt an , Nov. 3, 1954, Div. 4 


DENIED FOR FAILURE OF PROOF 


MC-F-5515, Rufus H. Olivier—Purchase (Portion)—Folse Drayage Co., Inc., 
not to be printed, Nov. 2, 1954, Div. 4. 








Recent Court Decisions 


By WarrREN H. Wacner, Editor 


“Follow the traffic’—laches in not asking for reopening and reconsideration grand- 


father application sooner than 12 years after issuance of certificate—non-lawyer 
practitioner 


Smith & Solomon Trucking Co. v. United States, 120 F. Supp. 277. 


On April 7, 1954, a three-judge court for the District of New Jersey 
considered the decision of the Commission in Smith & Solomon Trucking 
Co., Extension—Camden, N. J., 61 M. C. C. 748, and the order denying 
— for further consideration. Quoting from the decision of the 

ourt: 


Plaintiff, a New Jersey corporation, is the holder of a certificate 
of public convenience and necessity in No. MC-59264, originally 
issued to it by the Commission March 21, 1941. Under that cer- 
tificate for about ten years, down to sometime early in 1951, plain- 
tiff served a shipper, Clorox Chemical Company, in the transpor- 
tation of sodium hypochlorite solution (a household bleach) from 
Jersey City to Baltimore and Washington. Shortly after the 
beginning of 1951 the Clorox Company, having built a new plant 
at Camden, New Jersey, notified the plaintiff that it intended to 
ship its product from Camden to Baltimore and Washington instead 
of from Jersey City. Plaintiff therefore on January 19, 1951 ob- 
tained temporary authority from the Commission to transport the 
Clorox freight from Camden to Baltimore and Washington. This 
was confirmed by order of the Commission of February 7, 1951 
under which the authority was to expire August 4, 1951. However, 
by the Administrative Procedure Act, 5 U. 8S. C. 1008, Section 9(b), 
the order became conditioned to remain in effect until the applica- 
tion for permanent authority designated as No. MC-59264 (Sub.- 
No. 16) ‘‘shall have been finally determined by the Agency.’’ 

On February 19, 1952, plaintiff’s application as amended was 
denied by order of the Commission, Division 5. On reconsideration, 
by its Report Order of October 7, 1952, the Commission, Division 5 
allowed a certificate authorizing the requested operations and set 
the order of February 19, 1952 aside. On April 20, 1953 the full 
Commission, having reconsidered the report and order of October 
7, 1952, filed its report and by its order dated the same day set 
aside the order of October 7, 1952 and denied the application. On 
May 5, 1953 plaintiff filed a petition for reconsideration of and for 
revision of its original certificate in MC-59264 or for oral argument 
on that issue before the Commission. On May 27, 1953 plaintiff 
filed a petition for further consideration of the April 20, 1953 re- 
port. This was denied October 5, 1953. Thereafter in due course 
this proceeding was commenced. 

Plaintiff’s contention is that the Commission acted unlawfully, 
unreasonably, arbitrarily and capriciously in refusing its applica- 
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tion under the Commission’s ‘‘follow the traffic’’ doctrine. We dis- 
agree. 

The so called ‘‘follow the traffic’’ theory is not a rigid rule 
automatically enforced by the Commission whenever invoked. It 
is a commerce principle which time and again has entered into the 
facts of applications to the Commission. Where this element is 
present, its importance depends upon ihe circumstances of the case. 
The Commission considers it together with the other evidence 
before it. 

The chief reason urged by plaintiff that it be allowed to follow 
its customer is that its traffic from that source amounted to 8% 
of its gross business from 1948 to 1950 inclusive. The protestant 
carriers assert that 6.5% is the correct figure. Plaintiffs state that 
taking either percentage it would suffer seriously from the loss of 
the freight involved especially since it operates on a modest margin 
of profit. The Clorox account, according to plaintiff, is essential 
to the maintenance by it of an efficient operation. Plaintiff’s claim 
on this phase of the case under the proofs goes no further than this. 
There is no showing of irreparable injury. 

The chief concern of the Commission, and rightly so, was to 
determine whether public convenience and necessity required the 
granting of this application. Interstate Commerce Commission v. 
Parker, 326 U. S. 60, 65; United States v. Detroit Navigation Co., 
326 U. S. 236, 241. This is the primary test under the statute and 
unless the application qualified under that test the Commission had 
no authority to allow it. We agree with plaintiff that the Com- 
mission is entitled to exercise reasonable discretion in determining 
whether public convenience and necessity requires a particular 
project. Admittedly in this instance there was and is adequate 
existing service in the areas contemplated by the application. The 
Commission, confronted with the possibly disturbing results of 
forcing a new and unneeded carrier into that territory, refused to 
ignore the rights of currently operating transportation. It is com- 
pletely unrealistic to argue that there was no reasonable ground 
for considering plaintiff an additional carrier which, under the 
facts, was neither needed or desirable. Plaintiff insists that it is 
solely interested in transporting the Clorox product. That may be 
the thought at this time but conditions change; certainly the peti- 
tion of May 5, 1953 asking for the extension of the original ‘‘grand- 
father’’ certificate under which plaintiff now operates is for general 
carrier privileges over the same routes here requested and contains 
no intimation of restricting service to the named Clorox product. 

The Commission was unable to find that public convenience 
and necessity required favorable action on this application. It 
saw no justification to deal an uncalled for blow to the motor car- 
riers of the territory who were functioning under Commission cer- 
tificates and for whom decent regard should be had. The national 
transportation policy which the Commission had very much in 
mind and which is of vital importance in any decision on the in- 
stant type of transportation problem does make it mandatory on 
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the Commission, as the latter states, ‘‘to foster sound economic 
conditions in transportation.’’ By reason of that policy itself the 
Commission must carefully weigh the entire relevant situation. If 
after that, a carrier application based on a ‘‘follow the traffic’’ 
conception is shown to be reasonably required by public convenience 
and necessity (which would include proper allowance for other 
earrier rights and for the national transportation policy) the ‘‘fol- 
low the traffic’’ principle invoked might very well be the deter- 
mining feature in the decision as to whether the application should 
be granted. In this issue the Commission gave plaintiff’s applica- 
tion that very consideration and concluded that public convenience 
and necessity did not call for the granting thereof. 

That holding is not incompatible with prior decisions of the 
Commission. In Petroleum Transportation Co. Extension— 
Umatilla, 19 M. C. C. 637 the special facts of that case persuaded 
the Commission to allow a carrier to follow its traffic as it had 
other carriers with similar operations. The decision helped ma- 
terially to prevent unfair competitive disturbance. In Empire Ex- 
press Inc. Extenson—New Brunswick, N. J., 47 M. C. C. 727 a 
‘follow the traffic’? application was denied. Plaintiff seeks to 
construe the report there as establishing a firm precedent for its 
idea of the Commission view but in effect that report stands for the 
rule which the Commission has reiterated in its denial of the present 
application, namely, that where ‘‘* * * public convenience and 
necessity required certain motor carriers to follow their principal 
traffic * * *’’ the Commission in specific instances has allowed their 
applications. The Empire Express report stressed the importance 
of the question whether the existent facilities in ‘‘ follow the traffic”’ 
applications were adequate as did the report in George F. Alger Co. 
Extension—Avon Lake, Ohio, 48 M. C. C. 226. In Clark Transport 
Co. Extension—Duluth, Minn., 53 M. C. C. 237, 244, the latest Com- 
mission expression of opinion on this problem, a ‘‘ follow the traffic’’ 
application was denied primarily because of failure of proof indi- 
cating the inability or unwillingness of existing carriers to provide 
a proposed service, irreparable injury to applicant or that such 
injury would outweigh the harm a grant of authority would have 
upon existing carriers. That decision of the Commission was sus- 
tained in Clark Transport Co. v. United States, U. S. D. C. N. D. 
Ill., January 11, 1954. 

The denial of plaintiff’s application has ample support in the 
record ; it was within the reasonable discretion of the Commission ; 
it was not arbitrary or capricious. The Commission by its decision 
is not, as asserted, reversing commerce law of the last fourteen 
years on ‘‘follow the traffic,’’ nor is it destroying that principle. 
On the contrary it is merely restating its policy on that subject 
as it derives from its decisions to date. ... 

Immediately following the denial of its ‘‘follow the traffic’’ 
application plaintiff on May 5, 1953, filed a petition for reconsidera- 
tion of and for revision of its original certificate (as revised down 
to and including its latest certificate date, June 27, 1952) in 
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MC-59264. That certificate had been issued pursuant to an appli- 
cation under the ‘‘grandfather’’ provisions of Section 206(a) (1) 
of the Interstate Commerce Commission Act as amended, 49 U. 8. C. 
306. The petition sought enlargement of the scope of the operating 
authority set out in the said certificate to include the right to 
specifically transport general commodities over irregular routes be- 
tween Philadelphia, Pa. (including Camden, N. J.) and Baltimore, 
Md. and Washington, D. C. in connection with its other operations 
or for oral argument on that issue. . .. The Commission considered 
the matter on the pleadings and the record and on January 22, 1954 
denied the petition. It held that the carrier ‘‘* * * has failed to 
establish that it was engaged in bona fide operations in the trans- 
portation of such commodities over irregular routes, between the 
aforesaid points, in interstate or foreign commerce, on June 1, 1935, 
and continuously thereafter; and that oral argument on that issue 
is not warranted; * * *.”’... 

Plaintiff argues that it was not accorded a fair and impartial 
hearing on its original application. In so doing more than twelve 
years after its certificate was granted and for the first time it at- 
tacks the procedure employed by the Commission in passing upon 
its application. 

It criticizes the use by the Commission of one of its supervisors 
to investigate the application and to hold conferences regarding it. 
It is admitted that this was the identical method by which many 
of the 90,000 applications under the ‘‘grandfather clause’’ were 
processed during that period. No charge is made that the super- 
visor was incompetent or indeed that he was not the type of ad- 
ministrative specialist possessing the expert knowledge recognized 
as so helpful in disposing of administration problems. The main 
complaint seems to be that there was no Commission requirement 
that he be an attorney at law ‘‘qualified by training and education 
to ensure that the informal conferences would be conducted in 
orderly fashion.’’ There is no proof at all in the record that the 
conferences were conducted in any other but orderly fashion. 

Complaint is also made that plaintiff was not advised it could 
be represented by legal counsel at the conferences. Beyond ques- 
tion plaintiff had counsel present at several of the conferences and 
was assisted by him. Plaintiff insists that on all of those occasions 
this referred to counsel though properly a practitioner before the 
Commission was not an attorney at law. Assuming that to be so it 
would still have been plaintiff’s choice. There is no contention 
that the Commission in any of the enormous quantity of ‘‘grand- 
father’’ applications disposed of by it ever prevented an applicant 
from having legal assistance... . 

The defendants urge affirmatively that plaintiff is guilty of 
laches. We think that this is glaringly apparent. For some twelve 
years it has operated under its original certificate. It was not until 
after the final denial on April 20, 1953 by the full Commission of 
its ‘‘follow the traffic’ application that it questioned the validity 
of the initial procedure. Conceivably there might be some cogent 
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reason which would justify that sort of conduct, but plaintiff ad- 
vances no such reason. Its entire defense to the charge of laches 
consists of the statement that ‘‘having brought its ‘grandfather’ 
application to a conclusion without advice of counsel, having failed 
until 1953 to enlist the aid of counsel for the purpose of inquiring 
into its rights under the ‘grandfather’ clause of Section 206(a), 
and being until then ignorant of the extent of its rights under 
that section, [it] ean hardly be charged in an equitable action with 
laches. Patterson v. Hewitt, 195 U. S. 309. There is the further 
fact, as found in the case just cited, that in determining the ques- 
tion of laches in suits in equity, not only lapse of time but detri- 
mental change or lack of detrimental change in the position of 
adverse parties is material to be considered upon the question 
whether the suit was brought without unreasonable delay. There 
has been no damaging change here in the position of the principals 
or in the position of the protesting truck lines or railroads.’’ 
The statement fails completely to offer any reasonable excuse 
for plaintiff’s utter lack of diligence. It blandly ignores the pos- 
sibly damaging changes of position to the defendants directly and 
to a large percentage of the motor vehicle common carrier industry 
operating under ‘‘grandfather’’ certificates. All of those grants 
would be, at the very least, subject to attack. A chaotic condition 
could hardly be avoided. Nor does the Patterson decision, cited as 
favorable to plaintiff’s position, do other than clearly show its 


untenability. The Court there holds that fundamentally, equitable 
laches depends upon the circumstances of the case. In that litiga- 
tion a delay of eight years was called inexcusable. In this action 
the circumstances indicate unmistakably that the doctrine of laches 
must be applied to plaintiff’s twelve year delay in filing its peti- 
ae 

The complaints in both actions will be dismissed. 





s. 


P y rates—truck compelled rail rates 


Ward Transport, Inc., et al. v. United States, et al. (No. 4595). 


On November 1, 1954, a three-judge court for the District of Colo- 
rado declined to enjoin the decision of the Commission in I. & S. 5853, 
Petroleum from Colorado and Wyoming to Western Trunk Line Terri- 
tory, wherein the Commission approved rail rates on refined oil no lower 
than tank-truck rates for less than 75 miles, and not more than 1.5 cents 
lower for longer hauls. Quoting from the opinion of the Court: 


The railroads filed tariffs with the Commission in October 1950, 
reducing the tank car rates on refined oil, principally gasoline and 
distillate fuel oil from refinery points and pipe lines in Colorado 
and Wyoming to destinations in Colorado, Wyoming, South Dakota, 
Nebraska and Kansas. The proposed rates were generally 1.5 cents 
per hundred pounds less than published motor carrier rates between 
the same points. There were instances in which that basis varied 
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slightly but such exceptions are not material here. The truck 
carriers filed an objection . . . requesting it to suspend the proposed 
rates and enter into an investigation concerning their lawfulness. 
The proposed tariffs were suspended. . . In the report which fol- 
lowed, the Commission, inter alia, found as follows: 


‘‘This proceeding is part of a general effort by the rail- 
roads to regain some of the refined petroleum traffic. It is im- 
possible generally for the railroads to compete with the pipe 
lines, but there are reasonable grounds for the belief that they 
may continue to compete profitably with the tank-truck carriers 
within certain limitations. The record clearly shows that under 
an equal basis of rates in this territory the tank trucks have 
gradually taken over the movements, in Colorado, for example, 
up to 92.5 percent of the total traffic. In other territories 
where reduced rail rates have been filed to meet tank-truck 
competition, the Commission has found as a fact that the rail- 
roads cannot compete successfully with the tank-truck carriers 
at equal rates. The record is convincing that in the territory 
here considered the railroads cannot successfully compete with 
the motor carriers at equal rates, and that the proposed rates 
are not lower than necessary to meet the truck competition and 
are compensatory, except for the shorter hauls. 

‘*The evidence before us, including the costs of the tank- 
truck carriers as shown by the protestants, is convincing that 
for hauls below about 75 miles the tank-truck costs are lower 
than those of the rail carriers, and that for the longer hauls 
the reverse is true. It thus appears that for the shorter hauls 
the motor carriers have an inherent advantage in cost over the 
rail carriers, and that the reverse is true for the longer hauls. 
There is no evidence before us that the respondents could 
operate under the proposed rates for the shorter hauls with- 
out casting a burden upon other traffic. In these circumstances, 
approval of the proposed rates for the shorter hauls would 
run counter to the national transportation policy of the Con- 
gress to provide for fair and impartial regulation of all modes 
of transportation so as ‘to recognize and preserve the inherent 
advantages of each.’ 

We are of the opinion that the respondents’ rates on this 
traffic for short-line distances under 75 miles should be no lower 
than the corresponding rates of the tank-truck carriers, and 
that for the longer hauls their rates should in no instance be 
lower than 1.5 cents under the prevailing tank-truck rates 
from and to the same points.’’... 


Thereby, among other things, questions are raised as to the 
sufficiency of the evidence to support the foregoing finding that 
the rail rates in concern are reasonable on the basis of being com- 
pensatory and that the competitive situation justified such rates 
under the National Transportation Policy. 
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It is settled law that the orders of the Interstate Commerce 
Commission are final unless they are beyond its statutory or consti- 
tutional power, or based upon a mistake of law. In determining 
the latter question, an order may be set aside if the rate is so low 
as to be confiscatory or if the Commission acts arbitrarily and fixes 
rates contrary to the evidence or without evidence to support them, 
or if it exercises its authority in an unreasonable manner... . 

The courts have also recognized the technical and the complex 
nature of rates and have approved them when there is ‘‘a rational 
basis for the conclusions approved by the administrative body.’’.. . 

Considered on this basis, it is our opinion that the record and 
evidence abundantly justify the finding of the Commission that 
in the movements here involved the railroads can not compete with 
the tank-truck carriers on a parity of rates. . 

Passing now to the matter of the rates involved. 

The finding by the Commission that for hauls below 75 miles, 
the tank truck costs are lower than those of the rail carriers and 
that for the shorter hauls the motor carriers have an inherent ad- 
vantage in costs over the rail carriers was established by the cost 
averages introduced by the truck carriers and was favorable to the 
protestants below, plaintiffs here. The evidence introduced by the 
truck companies also established that for distances over 75 miles 
the truck costs are higher than the present rail and truck rates and 
hence the finding of the Commission ‘‘that for the longer hauls 
the reverse is true.’’ 

The railroads introduced evidence warranting the conclusion 
that a lower rail rate was necessary in order to compensate the 
shippers for inadequate allowances made by the railroads for tank 
ear rentals and the shippers’ costs for private unloading tracks 
and other necessary facilities for rail transportation. 

It is true that the railroads did not submit a detailed cost study 
purporting to show the precise cost of handling petroleum traffic 
in the area. However, by stipulation of the parties the Commission 
had before it the annual, quarterly and monthly operating reports, 
the commodity reports and the operating expense and revenue re- 
ports of the defendant railroads on file with the Commission. It 
also had before it an exhibit showing revenue and expense statistics 
for each of the railroads, showing the cost of handling all traffic, 
including car mile and ton mile costs and the costs of handling all 
traffic on an ‘‘added traffic’’ basis, which is generally accepted to 
be about 50 per cent of the cost of handling all traffic. Such exhibit 
shows that the costs of the defendant railroads range from 23 to 
32 cents per car mile and from 7.8 to 11.2 mills per ton mile, and 
that earnings under the proposed rail rates would average approxi- 
mately 58 cents per car mile and 22 mills per ton mile. Thus, it 
will be seen, the average earnings on the traffic would be approxi- 
mately double the cost of handling all traffic and that a detailed cost 
analysis was not necessary to sustain a conclusion that the proposed 
rates for distances greater than 75 miles would exceed costs and 
therefore be compensatory. Moreover, the railroad companies’ wit- 
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ness, Nelson, General Fuel Traffic Manager of the Chicago, Burling- 
ton & Quincy Railroad, testified that as a result of his study it was 
his opinion that the rates would be compensatory. (Tr. 22, 23, 24). 
That evidence, together with the evidence of the trucking companies 
that their costs for distances beyond 75 miles exceed their rates and 
the like railroad rates is sufficient evidence to support the Commis- 
sion’s findings. See Illinois Commerce Commission v. United States, 
292 U. S. 474. 

Further, it is not necessary for the Commission to make a rela- 
tive cost of service finding in order to prescribe a differential be- 
tween rail rates and truck rates. See Alabama Great Southern 
R. R. Co. v. United States, 340 U. 8. 216, 223-225. 

We also believe the report of the Commission shows that it 
gave adequate consideration to the national transportation policy. 

The plaintiffs next contend that the Commission’s report and 
order are not supported by adequate findings. In answer to this 
contention it seems sufficient to say that the Commission by its 
positive findings impliedly made the negative findings which the 
truck companies insist should have been made. Further, the Su- 
preme Court has held that the Interstate Commerce Act does not 
compel the Commission to make detailed findings of fact except 
in a case where damages are awarded, but only requires the Com- 
mission to file a written report stating its conclusions, together with 
its decision and order, and where the Commission sufficiently dis- 
closes the essential basis of its judgment in its report the Court will 
not set that report aside. Alabama Great Southern Railroad Co. 
v. United States, supra, 227-228; United States v. Pierce Auto 
Freight Lines, Inc., 327 U. 8S. 515, 535. 

The plaintiffs further complain that the report improperly re- 
ferred to and relied upon similar findings in similar proceedings 
which determined questions of competitive petroleum rates as be- 
tween motor and rail carriers, but which were not involved in the 
instant proceeding. The Commission did refer to other like cases 
in its report, but in so doing it did not decide the instant case on 
facts established in the other cases. Its findings demonstrate that 
the factual basis for its order was the record before the Commission 
in the present case. The Commission is an expert body within its 
field. Part of that experience comes from its experience in previous 
eases. Certainly, in our opinion, the Commission has the right to 
refer to experience in other cases as a guide for the application of 
its expert knowledge in a particular case. See United States v. 
Pierce Auto Freight Lines, supra, 529. 

It is our conclusion that the findings of the Commission are 
based on the record in the instant case and are supported by sub- 
stantial evidence; that the decision is not contrary to law and is in 
no respect arbitrary or capricious, and that the relief sought by 
the truck companies must be denied. Judgment will be entered 
accordingly. 
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